AMENDED PURCHASE AND SALE AGREEMENT
THIS AMENDED PURCHASE AND SALE AGREEMENT (“Agreement”) is being entered into this __ day of __________ 2010, by and between RHP & F, LLC (“Owner), including its affiliates, successors and assigns and the City of Rock Hill, South Carolina including its successors and assigns (“City”), (City and Owner are collectively, “Parties”).

W I T N E S S E T H:

WHEREAS, City has entered into an Amendment to Demolition, Abatement and Purchase Agreement with Action Demolition and Recycling, Inc. regarding demolition and abatement work to occur on 23.466 acres known as the Bleachery (“Site”);

WHEREAS, upon completion of the demolition and abatement work, Owner agrees to transfer title as set forth in this Agreement to the City; 
WHEREAS, the Parties acknowledge and agree that this Amendment is wholly contingent upon the City obtaining a firm commitment for special governmental financing or grants in the amount of $1,500,000 (“Brownfields Loan”) with the American Recovery and Reinvestment Act portion of financing which also must be closed on or before September 10, 2010.  If the City is unable or fails to obtain the Brownfields Loan, this Amended Purchase and Sale Agreement as well as the Amendment to Demolition, Abatement and Purchase Agreement between City and Action shall both become null and void and the original Demolition, Abatement and Purchase Agreement among City, Action and Owner shall immediately come back into full effect with no provisions of this Amendment surviving and with Owner reinstated as a party to the Agreement; and
WHEREAS, all Parties acknowledge and agree that this Agreement’s effectiveness is conditioned upon the approval of the Rock Hill City Council.

NOW, THEREFORE, LET IT BE KNOWN TO ALL BY THESE PRESENTS THAT THE PARTIES HERETO, IN CONSIDERATION OF THE MUTUAL COVENANTS SET FORTH HEREIN, AGREE AS FOLLOWS:

Section 1.1. Owner Commitments. Upon execution of this Agreement, Owner commit as follows: (a) To allow the City and DHEC to come onto the Site to conduct environmental assessment activities and confirm Demolition is complete, to the reasonable satisfaction of DHEC and the City; (b) To satisfy all mortgages, liens and encumbrances contemporaneously with, or prior to transferring title to the City; and (c) To timely convey fee simple title of the Site to the City subject to the conditions and restrictions set forth in this Agreement.
Section 1.2.  Preserved Structures. Owner shall not damage the ELA Building (the ELA Building is the building on the Site in which Environmental Land Augmentation formerly resided or currently resides), the smokestacks on the Site, or the water plant on the Site (the water plant is located adjacent to Stewart Ave and is listed on the National Register of Historic Places) (collectively the “Preserved Structures”), without the express written consent of the City, which can be withheld for any reason or no reason.   Owner agrees that these Preserved Structures shall not be damaged and shall remain on the Site to be conveyed to the City.  Moreover, Owner shall allow City to inspect the Preserved Structures upon execution of this Agreement and Owner agrees to take reasonable steps to maintain, protect, preserve and secure the Preserved Structures from any further vandalism, deterioration or destruction until such time as the City takes title to the Site.  Owner shall also immediately upon execution of this Amendment obtain quotes for fire insurance for the ELA Building, if the ELA Building is not already insured, with such insurance policy naming the City as a loss payee in accordance with Section 2.14 of this Agreement which remains effective so that the ELA Building is insured against fire and related losses. Additionally, Owner shall make all commercially reasonable best efforts to protect, preserve and prevent the destruction, demolition or damage to the stone entry sign (the stone entry sign has Rock Hill Printing and Finishing Co. engraved on it).  
Section 1.3.   Limited Right to Encumber the Site; Satisfaction of Liabilities prior to Transfer of Title..  The Parties understand that there may be outstanding mortgages, encumbrances, liens, mechanics liens,  unfiled potential mechanics liens and other liabilities (“Liabilities”) affecting title to the Site prior to City taking title to the Site.  Notwithstanding the above, the City’s obligation to take title is wholly contingent upon the Site being free and clear of any and all Liabilities at closing and the Owner shall insure and covenant to the City that no Liabilities shall exist which may affect title to the Site.  Further, Owner shall not sell, lease, mortgage, encumber or otherwise transact the Site without the express, advance and written approval of the City.  Should any Liabilities affect title to the Site or should Owner sell, lease, mortgage, encumber or otherwise transact the Site without the express written approval of the City this shall constitute a default of this Agreement and the City may exercise any and all remedies as provided by law if Owner fails to satisfy such Liabilities.  The Parties further acknowledge and agree that the City is exercising no ownership or operational control over the Site such that the City could be deemed a responsible party by DHEC or any other governmental agency for environmental impacts on the Site.   The purpose of this Section is to prevent Owner from encumbering the Site after transferring title to the Site as detailed in this Agreement.

Section 1.4.  Transfer of Site to the City; Mortgage of the Site; Forgiveness of Mortgage; Guarantee of Payment.  Owner shall transfer title to the Site to the City upon completion of the following: City’s payment of reimbursement to Action and upon Action’s completion of demolition work on the Site all as set forth in the Amended Demolition, Abatement and Purchase Agreement between Action and City.  Upon Action’s completion of Demolition and upon Action’s receipt of Reimbursement as provided in the Amended Demolition, Abatement and Purchase Agreement, Owner shall grant fee simple title to the City through a general warranty deed, in proper form for recording, which conveys fee simple title of the Site and assigns all of Owner’s rights pertaining thereto, all of which interests shall be free and clear of all Liabilities, except: (i) any real property taxes not yet due which will be prorated between City and Owner unless the City, using all reasonable efforts, is able to obtain a waiver of such taxes from the tax assessor and (ii) easements of record prior to the date of this Agreement.  Closing shall be held at the offices of Spencer & Spencer, P.A., 226 East Main Street, Suite 200, Rock Hill, South Carolina at a date and time mutually convenient to City and Owner, but in no event shall such Closing occur later than April 1, 2011.  At Closing, Owner shall deliver to City such certificates, deeds, and other instruments of transfer as may be necessary to vest in City good and marketable fee simple title to the portion of the Site being purchased.  The Parties acknowledge and agree that Owner shall sell the Site to the City for a total price of $900,000.  Prior to Closing and within a commercially reasonable period of time, the City shall be able to perform any and all reasonable assessments and inspections that it deems necessary.  At Closing for the purchase of the Site, City shall only be obligated to pay $1 to the Owner and City shall grant a mortgage and note in a form acceptable to the City secured by a first-party lien on the Site in favor of Owner for the remaining $899,999, for a period of 15 years with zero interest (“Mortgage”).  The City shall not be obligated to make payments on Mortgage except as provided under Section 1.7 below.  The Parties agree and acknowledge that the City intends to sell the Site or portions of the Site.  As the Site or portions of the Site are sold, Owner shall release such parcels from Mortgage for no additional consideration.  If Mortgage is not satisfied within 15 years from the date of Mortgage, then Owner has the right to demand payment of their respective Notes, and if not paid in full within sixty (60) days of receiving written notice demanding payment in full, the Site owned by the City will automatically revert back to Owner without any judicial foreclosure proceeding or contest by City and shall be Owner’s sole remedy for City’s failure to satisfy the Mortgage.   Owner hereby covenants and agrees, without reservation, to do all those things necessary to give legal effect to this provision and hereby bind their heirs, assigns and successors, to so comply with this provision.  Each provision of this Agreement, which by its terms, through construction thereof, or custom or usage, requires or contemplates the doing or commission of any act or thing after the date of Closing shall survive the Closing.

Section 1.5.   Owner’s Liablity.  Nothing contained in this Agreement is intended to nor shall it absolve Owner from any liability that Owner has to any governmental agency or pursuant to any law or regulation.  Owner further agrees to not name the City as a party to any lawsuit which results from any hazardous substances found on the site and agrees to indemnify the City to the fullest extent possible against any claims from any third parties or governmental agencies.  
Section 1.6
   Destruction or Condemnation of the Site.  If the Site or the ELA Building is damaged or destroyed by fire or other casualty prior to the completion of Closing, or is taken or otherwise affected by condemnation or eminent domain, Owner shall assign and transfer to City at the Closing all of Owner’s right, title and interest in and to any awards or claims relating to or arising from the destruction or condemnation.  

Section 1.7.   Payment from Development of Site. Following transfer of title to the Site, the City shall have full control over the method of developing and selling the Site.  In selling all or portions of the Site, the distribution of the net income (“net income” is defined as all sales proceeds minus commercially paid brokerage fees) from those sales shall be as follows:

a. The first $500,000 of net income from sales of all or portions of the Site shall be retained by the City to reimburse itself for Actual Out of Pockets Costs(as used herein, all costs associated with the environmental assessment and remediation) incurred by the City in performing and completing the environmental assessment and Remediation work as required under the VCC.  If the actual out of pocket costs incurred by the City in performing and completing the environmental assessment and Remediation work as required under the VCC are less than $500,000, then the City shall only retain the lesser amount and distribute the remaining income as provided under this section.  

b. Upon reimbursement of the City for actual out of pocket costs under (a), the next $899,999.00 of net income from sales of all or portions of the Site shall be paid to Owner in order to satisfy Mortgage held by Owner.  If after 15 years Mortgage has not been satisfied by the City, City shall pay the remaining balance in full or Owner shall have the remedies available under Section 1.4 of this Agreement provided herein.
Miscellaneous

Section 2.1. Default.  Failure by Owner to comply with the terms and conditions as provided under this Agreement shall constitute a default under this Agreement (“Default”).  The Parties may exercise any and all rights and remedies set forth in this Agreement or that are available in law or in equity. 

Section 2.2.  Dispute Resolution. If a dispute arises among the Parties arising out of or relating to this Agreement (“Dispute”), prior to attempting any other form of dispute resolution or filing suit, the Party claiming a Dispute exists must provide notice of the Dispute to the other Party.

No more than 10 days after either Party provides the other Party with notice of the existence of a Dispute, the Parties shall designate a mutually acceptable Mediator certified or listed as a “mediator” by the South Carolina Supreme Court or the United States District Court for the District of South Carolina.

No more 20 days after the designation of the Mediator and acceptance by the Mediator as such, the Mediator shall hold a mandatory Mediation, conducted in accordance with the South Carolina Alternative Dispute Resolution Rules, at which the Parties shall attend and participate in good faith so as to assist the Parties in resolving the Dispute.

In the event the Parties, after attempting in good faith to do so, are unable to agree on a Mediator or are unable, as opposed to unwilling, to participate in the Mediation within the timeframes provided herein, and absent a subsequent agreement by the Parties to extend the timeframes provided herein or otherwise to amend this Section, the Parties are excused from mandatory Mediation and then are permitted to employ other forms of dispute resolution, including filing suit.

Section 2.3. Time is of the Essence. Time is of the essence with respect to the performance of the duties and obligations arising under or relating to this Agreement.

Section 2.4.  Applicable Law. This Agreement has been entered into in the State of South Carolina and shall be governed by, and construed in accordance with South Carolina law.

Section 2.5. Binding Effect of Agreement. This Agreement represents binding and enforceable commitments among the Parties and their affiliates, successors and assigns.

Section 2.6.  No Dispute between Parties.  Owner represents and warrants that there is no active or pending dispute between members of RHP&F, LLC or the estate of Lynn Stephenson and RHP&F related to RHP&F, LLC entering into this Agreement or for any other reason.  Owner represents that all members and parties that must agree to this Agreement have done so and have executed this Agreement.  

Section 2.7.  Indemnification.  Owner shall indemnify City for any and all claims, demands, judgments, expenses, costs, liabilities, liens, suits, sums of money, causes of action, controversies, set-offs, counterclaims, third-party actions, proceedings, or any liabilities whatsoever, without exception, arising out of the Demolition, any other obligations of Owner under this Agreement, or related to Owner entering into this Agreement.  

Section 2.8. Complete Agreement; Amendment. Except as otherwise incorporated into this Agreement, this Agreement constitutes the entire agreement among the parties and supersedes all agreements, representations, warranties, statements, promises and understandings, whether oral or written, with respect to the subject matter hereof, and no party hereto shall be bound by any oral or written agreements, statements, promises, or understandings not specifically set forth in this Agreement.

Section 2.9. Counterpart Execution. This Agreement may be executed in multiple counterparts. 

Section 2.10.  No Joint Venture.  The Parties hereby agree that nothing in this Agreement shall be deemed to place the City and Owner in the relationship of employer/employee, partners, or joint venturers.  No Party shall have the right to obligate or bind the other in any manner.  Each Party agrees and acknowledges that it will not hold itself out as an authorized agent with the power to bind the other Parties in any manner. 

Section 2.11. Payment of Taxes.  Owner shall be responsible for any withholding taxes, payroll taxes, disability insurance payments, unemployment taxes, or other similar taxes or charges with respect to its activities in relation to performance of its obligations under this Agreement.
Section 2.12. Covenant to Sign Other Documents.  City and Owner acknowledge that consummation of the transaction contemplated hereby may require the execution prior hereto, contemporaneously herewith and/or sometime hereafter of certain documents in addition to this Agreement which all of them, by their signatures herein below, covenants, represents and warrants that they will promptly do.
Section 2.13. Compliance with Legal Requirements.  In connection with its obligations under this Agreement, Owner shall comply with all applicable federal, state and local laws, regulations and ordinances and shall obtain all applicable permits and licenses.
Section 2.14.  Compliance with Insurance Requirements.  Owner shall purchase, maintain and be responsible for the maintenance of all appropriate insurance, including but not limited to; liability insurance, premises liability insurance, and worker’s compensation insurance in such amounts that no judgment shall lie against the Site.

Section 2.15. Successors and Assigns.  All rights and privileges, obligations and liabilities created by this instrument shall inure to the benefit of, and be binding upon the heirs, designees, administrators, executors, successors and assigns of the parties hereto.

Section 2.16. Access to Premises and Facility.  Access to the premises and facility shall be in compliance with the Americans with Disabilities Act, all other similar federal and state Acts and Regulations and shall be the sole responsibility of Owner, as to compliance and cost of compliance.

Section 2.17. Headings.  Headings are for the convenience of the parties hereto and are not controlling.

Section 2.18.  Word Meanings Herein.  The meaning of words herein shall be defined as broadly as such words may be defined and are intended to be inclusive.

Section 2.19.  Drafting of Agreement.  This Document was jointly drafted by the parties hereto and may not be construed one against the other.

Section 2.20. Warranty of Authority.  It is agreed by Owner and the City that the terms of this Agreement are contractual and not a mere recital, and all signatory parties hereto represent and warrant that they have the full and complete authority to execute and enter into this Agreement.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the day and year first above written.

[SIGNATURE PAGE ATTACHED HERETO]

The City of Rock Hill, South Carolina

Mayor
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     Date

RHP&F, LLC

By:


Its: 


(Printed Name and Title of Signatory) 

     _____________________________________
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