December 16, 2009

This is an AGREEMENT TO SETTLE AND RELEASE OF CLAIMS (the “Agreement”) made and entered into this _____ day of _____________, 2010, by and between the Catawba Riverkeeper Foundation, Inc. (“Riverkeeper”) and the Protect the Catawba Coalition and its member entities, including intervenor Rock Hill, SC (“Coalition”) as Petitioners (collectively, “Petitioners”) and the Cities of Concord and Kannapolis (“the Cities”) as Respondent-Intervenors in a contested case proceeding before the North Carolina Office of Administrative Hearings, captioned Protect the Catawba Coalition and its Member Entities, and the Catawba Riverkeeper Foundation, Inc., v. the Environmental Management Commission, et al., 07 EHR 0476, 07 EHR 0480 (the “Contested Case”). By this Agreement, the undersigned settling Cities and Petitioners (collectively the “Parties”) mutually agree to compromise, settle, and dismiss with prejudice the Contested Case upon fulfillment of all terms and conditions set forth below.

WITNESSETH:
WHEREAS, the Cities submitted an Inter-basin Transfer (“IBT”) Petition to the Environmental Management Commission (“EMC”) in November 2004; and
WHEREAS, on January 25, 2007, the EMC signed a certificate, authorizing the Cities to transfer 10 million gallons of water per day from the Catawba River basin and 10 million gallons of water per day from the Yadkin River Basin, to the Rocky River sub-basin (the “IBT Certificate”); and
WHEREAS, on March 26, 2007,  the Coalition filed a Petition for a Contested Case Hearing in the North Carolina Office of Administrative Hearings challenging the EMC’s issuance of the IBT Certificate, followed by the Riverkeeper filing a separate Petition for Contested Case Hearing on March 29, 2007, challenging the same IBT Certificate, and those actions were later consolidated and captioned Protect the Catawba Coalition and its Member Entities, and the Catawba Riverkeeper Foundation, Inc. v. the Environmental Management Commission, et al., 07 EHR 0476, 07 EHR 0480 (the “Contested Case”); and
WHEREAS, the Cities sought and were granted leave to intervene as respondent-intervenors in the Contested Case by Order dated April 11, 2007; and
WHEREAS, the City of Rock Hill, SC, sought and was granted leave to intervene as petitioner-intervenor in the Contested Case by Order dated June 5, 2007; and

WHEREAS, the Cities and Petitioners now desire to compromise and settle the issues between them in the Contested Case; 

NOW, THEREFORE, in consideration of the promises and covenants contained herein and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Petitioners and Cities agree to compromise, settle, and dismiss with prejudice all claims and causes of action arising in the Contested Case upon fulfillment of all terms and conditions set for below:

1. The Cities’ Obligations. The Cities shall:

A. Modified IBT Certificate.  In the event the Cities reopen the Certificate for any other modification, they shall also request that the EMC add an addendum to the Certificate that incorporates the provisions of 1(B) (“Withdrawal Plan and Schedule”), 1(F) (“Drought Restrictions”), and 1(J) (“Prohibition on IBT Requests”) of this Agreement at the time the Certificate is reopened.  The Parties agree that in the event of a conflict between this Agreement and the Certificate and its attachments and addendum (together, the “Modified Certificate”), the more stringent provision shall apply so long as it does not violate any law or rules.  The Parties agree that in the event such an addendum is issued by the EMC, all other portions of this Agreement not memorialized in the Modified Certificate are and remain enforceable.  

B. Withdrawal Plan and Schedule.  Until July 1, 2015, the Cities shall transfer no more than three-million (3,000,000) gallons of water in any day from the Catawba River Basin.  Beginning July 1, 2015, the Cities shall limit their transfer of water from the Catawba River Basin to three million (3,000,000) gallons of water in any day until such time as they are transferring five million (5,000,000) gallons in any day from the Yadkin River Basin.  In addition the following limitations on withdrawals from the Catawba River Basin only shall apply during droughts:

	LIP STAGE or DMAC Drought Stage, 
	Maximum Day Withdrawals in Million Gallons per Day (“MGD”)

	0  /   Abnormally Dry
	10.0

	1  /    Moderate Drought
	9.0

	2  /    Severe Drought
	8.5

	3  /  Extreme Drought
	7.0

	4  /  Exceptional Drought
	6.0


Before initiating a new transfer the Cities shall notify the Petitioners of the locations and suppliers from which water to be transferred will be purchased or withdrawn.  Prior to construction of any pipeline directly connecting to any water system or intake through which water to be transferred is obtained, the Cities shall prepare an environmental document compliant with the North Carolina Environmental Policy Act and shall publish notice as provided in N.C.G.S. 143-215,22L and (c) (1) and (2), and hold public hearings in each county in which such intake or system connection is located.

C. Water Conservation Measures. Implement water conservation and water-use efficiency programs and practices for at least thirty years following the execution of this Agreement that are at least as stringent as the following:
i. Within two years of the date of this agreement, charge retail residential water rates to Cities’ customers that are   higher than the comparable rate charged by the municipal, county, or other water system from which water is to be purchased or obtained under the IBT Certificate.

ii. Within 90 days of dismissal of the IBT litigation, the City of Concord will adopt and maintain three levels of pricing for water, calculated to achieve at least a 25% reduction in water use over the base level of consumption for retail residential customers by methods including, but not limited to, billing customers monthly in gallon increments:  1)  A base price for typical residential customers who use up to 7,000 gallons of water per month, and 2)  two higher tiers above the first tier.  An additional charge during drought conditions will be applied to the two higher tiers and/or the total gallons per month in the tiers may be reduced.  Irrigation will be charged at the rate for the highest tier.  The City of Kannapolis will adopt and maintain two levels of pricing for water, calculated to achieve at least a 25% reduction in water use over the base level of consumption for retail residential customers, within one year of the date of this agreement, by methods including, but not limited to, billing customers monthly in gallon increments:  1)  A base price for typical residential customers that use up to 7,000 gallons of water per month and 2) a second tier above the first tier.  The base level for both Concord and Kannapolis shall be the year 2000. 

iii. The Cities shall meter separately the Cities’ water used by new industrial customers for irrigation.  All irrigation users shall be charged the highest rate for water. 

iv. The Cities will institute a metering and sub-metering program that requires the installation of new meters that can be read electronically or remotely on all new apartment buildings. 
v. The City of Concord will implement a tiered rate structure for its stormwater utility fees.  Property owners below the median threshold of impervious surfaces known as the equivalent runoff unit (ERU) will be billed a lesser utility charge.  ERU is defined as “the median of impervious surface on single family developed land in the City”.  Residential customers shall either be billed at a higher rate if their property contains 5,507 square feet of impervious surface area or more, or shall be billed at 1.8 times the base rate.  The City of Concord may modify both the multiplier (1.8) or the impervious surface square footage (5,507) provided the total amount of stormwater utility fees collected does not decrease below the amount collected from residential properties in 2008.  Nonresidential properties will be billed at 1 ERU rate per month for each 3,120 square feet of impervious surface area.  Concord will provide a further reduction in stormwater utility fees to those customers who provide stormwater quality treatment and/or storage above and beyond that required by Ordinance and NPDES Phase II Stormwater Discharge Permit (“NPDES Phase II Permit).  The City of Kannapolis currently has in place a tiered rate structure for stormwater utility fees.  Property owners below the mean threshold of impervious surface and the equivalent runoff unit will be billed at a rate below the base utility rate.  Those above the ERU (3,250 square feet of impervious surface area) will be billed more than the base rate.  Nonresidential properties in Kannapolis will be billed 1 ERU per month for each 3,250 square feet of impervious surface.  Kannapolis will allow for reduction of commercial stormwater utility fees where customers have implemented water quality and detention features on their sites.

vi. Prohibit any development not in accordance with the Cities’ respective water supply watershed ordinances (as they may be amended from time to time to be in compliance with the General Statutes) and NPDES Phase II Permits in the critical area around the reservoirs owned and managed by the Cities.  Recreational uses of the water and the land within 300 feet of the water in the reservoirs owned and managed by the Cities shall not be allowed, except for Lake Fisher and Lake Kannapolis.

vii. Retain current or “functionally equivalent” stormwater restrictions for permitting and building in all new development, which exceed the required NPDES Phase II Permit  restrictions.  “Functionally equivalent” is limited to restrictions that are at least as stringent as current stormwater restrictions.

viii. Enforce water use restrictions during times of drought (including restrictions meeting the stringency requirements described below in paragraph F) 24 hours every day using appropriate local enforcement officials.  Adopt and enforce City ordinances for non-compliance with water use restrictions to mandate monetary penalties for all water users. 

ix. Fund at least one full time environmental education professional in each of the Cities focusing on environmental issues including at least a 50% time allocation specifically on surface and storm water quality, water conservation and water use.

x. Install only “high efficiency toilets” (currently defined by EPA as toilets that use 1.28 gallons per flush or less), waterless or water efficient  urinals, low-flow shower heads, water efficient appliances and water efficient faucets in all new City-owned facilities and retro-fit all toilets and faucets in existing City-owned facilities with high efficiency toilets, waterless or water efficient urinals and water efficient faucets (or devices that restrict water use to an equivalent level) within two years of the conclusion of all proceedings challenging the IBT Certificate, where practicable (meaning not to include situations in which the building is to be abandoned or de-commissioned within five years of conclusion of the proceedings challenging the IBT Certificate or where the removal of walls and/or floors is necessary in order to accomplish the retrofit). The Cities will encourage the installation of high efficiency toilets, waterless or water efficient urinals, faucets, and shower heads, water-efficient appliances, leak detection kits, and other water efficiency measures in properties built before 1994 by methods including but not limited to: (1) making a written proposal to Cabarrus County’s Department of Building Inspections to make these water efficiency measures a requirement of a certificate of occupancy, (2) offering a credit of at least $50 for proof of installation  of WaterSense-certified and high efficiency toilets for 10 years from the date of this agreement, and (3) making a written proposal to the Cabarrus County Board of Commissioners to amend related development ordinances to require such water efficiency measures.

xi. Institute a leak detection and abatement assessment that uses the American Water Works Association (“AWWA”) audit or another audit equivalent to AWWA standards to identify water loss in Cities’ facilities and create or supplement an on-going, active leak detection staff to consistently identify leaks, prioritize repair and repair leaks.

xii. In the Cities’ development ordinances, offer attractive incentives for the use of non-water-intensive (xeric) plants in required landscape plans.  Amend the Cities’ development ordinances to prohibit the use of both irrigation and water intensive (hydrophilic) plants in required landscape plans, except where irrigation and hydrophilic plants are required to establish stormwater “best management practices” such as rain gardens and detention ponds or other practices necessary or required to protect water quality  The development ordinances shall be amended to clarify that any requirement to irrigate landscaping made applicable by a declaration of restrictions or covenants is discouraged and shall not be valid or enforceable to the extent it is prohibited by water conservation measures applicable to the Cities, including those imposed by the Governor, a State agency or local government except for those described in the previous sentence. Implement xeriscaping, where practicable, at all existing Cities’ facilities where irrigation with potable water is currently utilized within three years of the date of this agreement.  The Cities are not required to ban botanical or research gardens or farms that do not use potable water.  

xiii. Expand water efficiency requirements and regulations for new developments in the Cities, including, but not limited to, requiring rainwater catchment devices or systems for all new development (except for low density developments as defined in the Cities NPDES Phase II Permits ). “New development” is any development disturbing an acre or more of land, including developments of less than one acre that are a part of a larger plan of development, except for developments in the Concord municipal service district (as shown on Exhibit A) or the Kannapolis Downtown District, (starting with the Loop Road going to the underpass down South Ridge Ave. to Dale Earnhardt Blvd and back around to the loop at West A Street as shown on Exhibit B).  The Cities will also encourage the use of gray water systems in new developments, and will encourage rainwater catchment to comply with low-impact development standards as defined herein and encourage gray water systems in existing developments by offering rain barrels and other such equipment to customers at cost.

xiv. Implement and support water reuse systems, by proposing and supporting the Water and Sewer Authority of Cabarrus County’s construction of one or more wastewater treatment facilities that produce and distribute reclaimed water for municipal and/or industrial irrigation.  Adopt “low impact development standards” (defined as standards that promote the goal of maintaining and enhancing the pre-development hydrologic regime of urban and developing watersheds) in the Cities’ development ordinances. In the event that  either of the Cities propose to implement amendments to their adopted low impact development standards or to implement measures, regulations or policies in lieu of the above enumerated measures, regulations or policies, or to grant any exception to the foregoing measures, regulations or policies, the Party initiating the change shall inform the other Parties in writing before implementing such change.


D.   Limits on Water Line Approvals. At any time that any Vendor Jurisdiction in the Catawba River Basin is in a exceptional drought (as determined by the U.S. Drought Monitor) and adopts a moratoria on new water line approvals, then the Cities will likewise institute and/or continue moratoria on new water line approvals upon actual knowledge of, or being provided accurate information verifying, the drought status and moratoria ordinances of the Vendor Jurisdictions.  (Vendor Jurisdiction is a public water supply system or municipality, county from which the Cities are transferring water under the IBT Certificate.)    The Cities will also work with Cabarrus County to institute a moratorium on new developments requiring an extension of water lines during City-adopted moratoria.

D. Reservoir Use. To the extent practicable, the Cities will transfer or withdraw finished water during times of higher-than-average rainfall in order to facilitate the filling of available reservoir space and reduce, to the extent practicable, the amount of water transferred during times of lower-than-average rainfall. The Cities will also conduct a water supply study to explore the feasibility of creating a stormwater catchment and reuse system and tank storage capacity within 10 years of the date of this agreement.

E. Drought Restrictions.  The Cities, before purchasing, transferring, or withdrawing any water under the IBT Certificate, will themselves – and will require through their respective water sale agreements that the public water systems owned and operated by cities or counties to which they provide water – institute and enforce drought measures that equal or exceed the most stringent of the following measures, including specific compliance with any Low Inflow  Protocol included in any Federal Energy Regulatory Commission license for the Catawba and/or Yadkin Rivers: 
i. Those measures implemented by the Vendor Jurisdiction from which the Cities are then withdrawing water under the IBT Certificate, provided that the Vendor Jurisdiction or any of the Petitioners informs Cities of such drought restrictions; or

ii. The default water use reduction measures contained in 15A N.C. Admin. Code 02E.0612 to .0615 or otherwise codified pursuant to 143 N.C. Gen. Stat. § 143-354, or

iii. Those measures listed at page 29, Paragraph 2, and Attachment A of the existing IBT Certificate. 
F. Reporting Requirements and Actual Metered Usage.  The Cities will post on their respective web sites the reports provided to the Division of Water Resources as required on page 30, Paragraph 4 of the IBT Certificate, as well as reports on the Cities’ compliance with this Agreement. In addition, the Cities agree that Petitioners shall have the right to inspect those water meters measuring all transfers made under the IBT Certificate or Modified Certificate upon giving the Cities notice 48 hours before the requested time of inspection.

G. Limitation on Resale.  The Cities shall not sell, resell, transfer, or exchange the water to any other public water supply system  outside the service area unless contractually obligated  to do so by a regional water supply arrangement pre-dating the grant of the initial IBT Certificate or required by any legal decision, statute, mandate or rule.  The Cities shall consider a ban on non-emergency water supplies on new customers outside their service areas in Cabarrus County and southern Rowan County as described in the IBT Petition (See Exhibit C attached hereto).  The City Councils for each City shall consider such a ban at a regular meeting, shall give notice to the public in the required manner, and shall give written notice to Petitioners and allow them an opportunity to address the Councils at the meetings.  Nothing in this Agreement will be interpreted to interfere with the Cities’ existing water supply contracts.

H. Participation in Catawba-Wateree Water Management Group.  The Cities will seek full participatory and voting membership, and if granted, participate within the Catawba-Wateree Water Management Group, the voluntary group of water users in the Catawba River Basin that pay dues and that identify and manage projects that help preserve, extend, and enhance the capabilities of the Catawba River reservoir system.  

I. Prohibition on New IBT Requests.  During the 10 year period after the effective date of this Agreement, the Cities agree that they will not seek to request any further and additional withdrawals beyond those described in the Modified Certificate and this Agreement.

2. Petitioners Obligations.  Petitioners shall:

A. Dismissal.  Petitioners shall file and enter a Voluntary Dismissal with Prejudice of Petitioners’ Contested Case within one week of receiving notice that all Parties have approved and signed the Agreement.  Petitioners further agree that they shall not file or participate in any other legal or administrative action challenging the IBT Certificate or the IBT that it approves, provided that this provision shall not prohibit Petitioners from participating in any action regarding non-compliance with the terms of the IBT Certificate or this Agreement or in any action otherwise involving the apportionment of the Catawba-Wateree River or the Yadkin-Pee Dee River among users, including without limitation, that the Petitioners may participate in the lawsuit captioned South Carolina v North Carolina, No. O138. (U.S. S. Ct.) as intervenors or amici curiae provided that they shall not directly advocate for the reduction or elimination of the IBT at issue in this case.  That Parties agree that they will instruct their employees and officials not to lobby  in favor of  or otherwise support in their official capacity proposed legislation (or a provision in proposed legislation) for which the primary purpose is to invalidate the IBT Certificate or the IBT that it approves, provided that this provision shall not prevent or prohibit any Parties' employees, officials, members, donors, citizens and other representatives from exercising their individual First Amendment rights regarding those matters, and provided that it does not prohibit the Parties from supporting or otherwise commenting on legislation of general applicability, including bills regarding water allocation, interbasin transfers, or other similar matters  provided that in doing so they clarify that they are not supporting any provisions for which the primary purpose is to invalidate the IBT certificate or the IBT that it approves.
B. Information.  Provide all information on drought, moratoria and other information listed above to the Cities on a timely basis.

3. Binding Nature of Agreement.  This Agreement shall be binding upon the Petitioners and the Cities, and their successors and assigns, upon its execution by all parties.

4. Assignment.  None of the Parties shall assign any of their rights or obligations under this Agreement without the prior written consent of all other Parties.

5. Attorney’s Fees, Costs, and Expenses. The Parties agree to bear their own attorney’s fees, costs, and other expenses that have been incurred in connection with any stage of  the contested case.
6. Notice and Resolution of Violations of Agreement.  The remedies described in this paragraph shall be the sole remedies for violations of this Agreement and shall not impair any other rights of any other party to this Agreement.  If any Party (“Complaining Party”) believes that another Party has failed to satisfy an obligation under this Agreement or is otherwise in violation of this Agreement, the Complaining Party must notify all other Parties of that belief within thirty days of discovering the violation. Such notice must be in writing and must contain sufficient detail to allow the allegedly non-complying Party to correct the violation. The non-complying Party must either correct the violation within one hundred twenty days of the date such written notice is given, or give written notice within thirty days as to why it is not in violation. Upon first notice of violation, and failure to remedy within one hundred twenty days or to challenge the notice within 30 days, the non-complying Party will pay to the Complaining Party liquidated damages in the amount of $2,500 per day of non-compliance (beginning with the 121st day), until the violation is remedied.  If the alleged non-complying Party challenges the notice of violation, and the matter is not resolved by Inter-Party discussions within 60 days, then the Parties consent to non-binding mediation to occur within an additional 60 days to be conducted in the City of Charlotte, NC, unless all Parties consent to a different location.  The prevailing Party shall be awarded attorney fees, and in the event the non-prevailing Party violated the Agreement, liquidated damages of $2,500 per day from the 121st day following the receipt of the notice of violation by the non-complying Party, provided that the total shall not exceed $50,000, which amount shall constitute the maximum amount of liquidated damages for the violation.  

7. Notices.  All notices required or permitted hereunder shall be in writing, and shall be deemed given on the date received if hand delivered, or delivered by courier or overnight or express mail or package delivery; or two days after postmarked if sent by U.S. mail, postage prepaid, certified or registered, return receipt requested, and addressed to the following individuals:

	To Respondent-Intervenors the Cities:

	

	
Concord City Manager

PO Box 308

26 Union St. S.

Concord, NC 28026-0308


Kannapolis City Manager

PO Box 1199

246 Oak St.

Kannapolis, NC 28082


Concord Water Resources Director

PO Box 208

30 Market St.

Concord, NC 28026-0308


Kannapolis Public Works Director

PO Box 1199

Kannapolis, NC 28082


Concord City Attorney

PO Box 308

30 Market St.

Concord, NC 28026-0308


Walter M. Safrit  II, City Attorney

Rutledge Friday Safrit and Smith

PO Box 24

1910 Dale Earnhardt Blvd.

Kannapolis, NC  28082 

	


	To Petitioner Catawba Riverkeeper Foundation, Inc.:

	

	Julia Youngman & Chandra Taylor

	Southern Environmental Law Center

	200 West Franklin Street, Suite 330

	Chapel Hill, NC 27516

And

	

	Richard Gaskins or then current Executive Director 
David Merryman or then current Catawba Riverkeeper 
Catawba Riverkeeper Foundation, Inc. 

	421 Minuet Lane, Suite 205 

	Charlotte, NC 28217

	

	To Petitioner the Protect the Catawba Coalition:

Charles Case & Matthew Hanchey

Hunton & Williams LLP
One Bank of America Plaza, Suite 1400, 421 Fayetteville Street
P. O. Box 109
Raleigh, NC 27602

	

	To local government Coalition members (petitioners and petitioner-intervenor):

	

	Local government entity:___________________________________________

Person/Position to receive notice:_____________________________________

Mailing address for notice:__________________________________________

________________________________________________________________
Second Person/Position to receive notice:_______________________________

Mailing address for that 2nd notice:____________________________________

________________________________________________________________



8. Governing Law and Interpretation.  This Agreement shall be governed and conformed in accordance with the laws of the State of North Carolina without regard to the conflict of laws provisions of North Carolina or any other state, and any provision herein that violates a statute or rule shall be void and unenforceable.  The invalidity or unenforceability of any provision of this Agreement shall in no way affect the validity or enforceability of any other provision; the invalid or unenforceable provision shall be stricken, without assessing damages or imposing penalties to either Party arising out of said provisions by any court of competent jurisdiction.
9. Headings.  The headings used in this Agreement are for convenience of reference only and shall in no way define, limit, expand or otherwise affect the meaning of any provision of this Agreement.

10. Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed to be an original, but all of which together shall constitute one and the same instrument.

11. Amendment.  This Agreement may not be modified, altered or changed except in a written document that is signed by all Parties and that makes specific reference to this Agreement.

12. Entire Agreement.  This Agreement sets forth the entire agreement between the Parties, and fully supersedes any prior agreements or understandings between the Parties.

13. Review and Signing.  By executing this Agreement, each Party represents that it has reviewed this Agreement, that the Party has had the opportunity to discuss and has discussed the terms of this Agreement with the Party’s attorneys, that each of them has had a full and fair opportunity to review and understand this Agreement, that the terms of the Agreement shall not be construed more favorably or less favorably by or against either of the Parties, and that each Party has voluntarily executed this Agreement. Each Party and counsel for each Party has reviewed this Agreement. Accordingly, this Agreement shall be construed without regard to any presumption or other rule of construction requiring resolution of ambiguities against the drafting party.

14. No Further/Other Representations.  Each Party hereby warrants that it has not relied and does not rely on any representations, other than those expressly stated herein, about any facts or about the nature or extent of any claims, demands, damages, or rights that it may have against the other Party. Other than those expressly stated herein, no representations have been made to the Parties or to anyone acting on their behalf to induce them to enter into and execute this Agreement and they rely on no such representations in entering this Agreement. The Parties to this Agreement expressly assume any and all risks that the facts and law may be or become different from the facts and law as known to, or believed to be, by the Parties as of the date of this Agreement.

IN WITNESS WHEREOF, the Cities and Petitioners have executed this Contingent Agreement as of the day and year first written above.

	THE CITY OF CONCORD

By:







Name:







Date:







	THE CITY OF KANNAPOLIS

By:







Name:







Date:









	CATAWBA RIVERKEEPER FOUNDATION, INC.

By:







Name:







Date:







	PROTECT THE CATAWBA COALITION

By:







Name:







Date:









	
	PROTECT THE CATAWBA COALITION LOCAL GOVERNMENT MEMBER

By:___________________________________
Title:__________________________________

Date:__________________________________
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