
THIS AMENDMENT TO DEMOLITION, ABATEMENT AND PURCHASE AGREEMENT (this “Amendment”) is made as of the _____ day of _____________, 20____, by and between ACTION DEMOLITION AND RECYCLING, LLC (“Action” or “Grantee”) and the CITY OF ROCK HILL, SOUTH CAROLINA (“City”) (collectively “Parties”).  
Statement of Purpose

Action, Owner and City are parties to a Demolition, Abatement and Purchase Agreement dated April 29, 2010 (the “Agreement”).  Action and City desire to amend the Agreement as set forth below.

NOW, THEREFORE, for and in consideration of the mutual covenants and promises hereinafter set forth, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Action  and City agree as follows:

1. The above recitals are hereby incorporated in and made a part of this Amendment as fully as if set forth verbatim herein.  Capitalized terms used but not defined in this Amendment have the meanings given them in the Agreement.
2. RHP&F, LLC (“Owner”) is removed in its entirety from the Agreement except that Owner remains a signatory to the Agreement as amended hereby for the purpose of evidencing its consent to all the provisions and matters set forth in the Agreement as amended and to commit such matters and activities as are reasonably necessary for Action and the City to perform.

3. The Parties acknowledge and agree that this Amendment is wholly contingent upon the City obtaining a firm commitment for special governmental financing or grants in the amount of $1,500,000 (“Brownfields Loan”) with the American Recovery and Reinvestment Act portion of financing which also must be be closed on or before September 10, 2010.  If the City is unable or fails to obtain the Brownfields Loan, this Amendment and the Amended Purchase and Sale Agreement between City and Owner shall both become null and void and the original Agreement shall immediately come back into full effect with no provisions of this Amendment surviving and with Owner reinstated as a party to the Agreement.  
3. Section 1.2(k) and (o) of the Agreement are deleted in their entirety.  

4. Article I of the Agreement is hereby amended by adding Section 1.4 as set forth in Exhibit A attached hereto and incorporated fully by this reference.
5. Article II of the Agreement is hereby amended by adding Section 2.6 as set forth in Exhibit A attached hereto and incorporated fully by this reference.

6. Section 3.1 of the Agreement is deleted in its entirety and replaced with Section 3.1 as set forth in Exhibit A attached hereto and incorporated fully by this reference.
7. Section 4.3 of the Agreement is deleted in its entirety and replaced with Section 4.3 as set forth in Exhibit A attached hereto and incorporated fully by this reference.

8. Section 4.4 of the Agreement is deleted in its entirety and replaced with Section 4.4 as set forth in Exhibit A attached hereto and incorporated fully by this reference.

9. Section 4.5 of the Agreement is deleted in its entirety.

10. Section 5.1 of the Agreement is deleted in its entirety and replaced with Section 5.1 as set forth in Exhibit A attached hereto and incorporated fully by this reference.

11. Section 5.2(1) of the Agreement is deleted in its entirety.  Additionally, the heading of Section 5.2 which states “Guaranteed Portion of Reimbursement within One Year of Completion of Demolition” is deleted in its entirety.

12. This Amendment may be executed in multiple counterparts, each of which shall be deemed an original and which together shall constitute one instrument.  Facsimile or email signatures shall be deemed originals.  All other terms and conditions of the Agreement not expressly modified herein are reaffirmed by the parties and shall remain in full force and effect.
13. All terms, conditions and provisions of the Agreement that are not specifically amended in this Amendment, shall remain binding and continue in full force and effect as provided in the Agreement.



IN WITNESS WHEREOF, Action and City have executed and delivered this Amendment as of the date first above written.
The City of Rock Hill, South Carolina

Mayor







    _____________________________________







     Date

Action demolition and recycling, LLC

By:


Its: 


(Printed Name and Title of Signatory)

_____________________________________







     Date

RHP&F, LLC

By:


Its: 


(Printed Name and Title of Signatory) 

     _____________________________________







     Date

EXHIBIT A
       Section 1.4.  Completion of Demolition.  The Parties agree to grant Action an extension to complete Demolition by April 1, 2011.  Action must complete Demolition in accordance with all terms and conditions of the Agreement and this Amendment.  Failure to do so shall constitute a Default under this Agreement and Amendment.  Action agrees to reimburse the City for any and all costs incurred by the City resulting from Action’s failure to complete Demolition by April 1, 2011.    
Section 2.6.  Use of Brownfields Funds; Compliance with Certain Federal Laws and Regulations.  Funding for a portion of the Reimbursement has been provided through the American Recovery and Reinvestment Act (“ARRA”) of 2009, Pub. L. 111-5.  Federal and State law require that the portion of the Reimbursement being provided pursuant to Brownfields Loans in the amount of $1,500,000 must only be used for demolition and remediation work related to the fire and qualifying asbestos remediation (“Asbestos Remediation”) or remediation of hazardous materials within the soil . Action warrants that it will perform all Asbestos Remediation and that such Asbestos Remediation costs shall amount to at least $1,625,000.  Action shall also provide documented receipts as required by City, the State and Federal government in order to verify such funds are being expended pursuant to applicable law.  In addition, Action shall supply the City with detailed receipts, as required by the City, documenting at least $650,000 in qualifying Asbestos Remediation costs by 5:00 p.m. on August 31, 2010.  Failure to do so shall constitute a Default under this Agreement and Amendment.  Prior to or upon completion of Demolition, Action shall supply the City with detailed receipts, as required by the City, documenting at least an additional $975,000 in Asbestos Remediation costs. Failure to do so shall constitute a Default under this Agreement and Amendment.       

Action, including both primes and subcontractors, are subject to audit by appropriate federal or state entities.  The State has the right to cancel, terminate, or suspend the contract if Action or any of Action’s subcontractors fail to comply with the reporting and operational requirements contained herein.  Action agrees and warrants to: 
(a) fully comply with Subpart C of 2 CFR Part 180 and 2 CFR Part 1532, entitled “Responsibilities of Participants Regarding Transactions (Doing business with Other Persons).”  Action is responsible for ensuring that any lower tier covered transaction as described in Subpart B of 2 CFR Part 180 and 2 CFR Part 1532, entitled “Covered Transactions,” includes a term or condition requiring compliance with Subpart C.  Action is responsible for further requiring the inclusion of a similar term or condition in any subsequent lower tier covered transactions.  Action acknowledges that failing to disclose the information as required at 2 CFR 180.335 may result in the delay or negation of this assistance agreement, or pursuance of legal remedies, including suspension and debarment.  Action may access the Excluded Parties List System at www.epls.gov.  This term and condition supersedes EPA Form 5700-49, “Certification Regarding Debarment, Suspension, and Other Responsibility Matters; 
(b) Action is not and will not engage in any form of trafficking in persons. Action must include the requirements of the Prohibition Statement below in any sub-award Action makes to a private entity.  Prohibition Statement – You as the Grantee, your employees, subrecipients under this award, or subrecipients’ employees may not engage in severe forms of trafficking in persons during the period of time that the award is in effect; procure a commercial sex act during the period of time that the award is in effect; or use forced labor in the performance of the award or subawards under the award. 
(c) Action agrees that both it and its subcontractors shall comply with Section 1553 of the ARRA, which prohibits all non-federal Contractors, including the State of South Carolina (“State”), and all contractors of the State, from discharging, demoting, or otherwise discriminating against an employee for disclosures by the employee that the employee reasonably believes are evidence of: (1) gross mismanagement of a contract relating to ARRA funds; (2) a gross waste of ARRA funds; (3) a substantial and specific danger to public health or safety related to the implementation or use of ARRA funds; (4) an abuse of authority related to implementation or use of ARRA funds; or (5) a violation of law, rule, or regulation related to an agency contract (including the competition for or negotiation of a contract) awarded or issued relating to ARRA funds.  Contractor agrees that it and its subcontractors shall post notice of the rights and remedies available to employees under Section 1553 of Title XV of Division A of the ARRA; 
(d) Action will notify the State and the EPA’s Inspector General if it receives credible evidence that any principal, employee, agent, contractor, subcontractor or other person has submitted a false claim under the False Claims Act or has committed a criminal or civil violation related to fraud, conflict of interest, bribery, gratuity, or similar misconduct involving ARRA funds; 
(e) Action agrees that in accordance with ARRA, Section 1605, neither Contractor nor its subcontractors will use ARRA funds for a project for the construction, alteration, maintenance, or repair of a public building or public work unless all of the iron, steel and manufactured goods used in the project are produced in the United States in a manner consistent with United States obligations under international agreements.  Action understands that this requirement may only be waived by the applicable federal agency in limited situations as set out in ARRA, Section 1605; 
(f)   Action shall limit payments to consultants to Level IV of the Executive Schedule; 

(g) Action shall comply with the following 6 good faith efforts when procuring construction, equipment, services and supplies: (1) Action must place Small, Minority and Women’s Business Enterprises (“Enterprises”) on solicitation lists and solicit them whenever they are potential sources; (2) Action must make information on upcoming opportunities available to Enterprises and arrange time frames for contracts and establish delivery schedules, where the requirements permit, in a way that encourages and facilitates participation by Enterprises in the competitive process.  Postings of solicitations for bids and proposals must be done at least 30 days before the bid or proposal closing date; (3) Action is required to divide total requirements when economically feasible into smaller tasks or quantities in order to permit Enterprises to participate in the competitive process; (4) Action must encourage contracting with a consortium of Enterprises when a contract is too large for one of these firms to handle individually; (5) Action must use the services and assistance of the SBA and Minority Business Development Agency of the Department of Commerce; (6) If a prime contractor awards contracts, the prime contract must also perform the above 5 steps. Twice a year (semi-annually) during the Agreement and Amendment period and following the performance of Demolition, Action MUST submit a MBE/WBE Form to SC DHEC.  The MBE/WBE MUST be submitted using forms and guidelines provided by SCDHEC staff.  reconciled MBE/WBE form that lists the names and addresses of all Minority-, Woman-, or Other- owned business enterprises that were expended for any project expense excluding Personnel Expenses, Fringe Expenses, or Travel Expenses.  EVERY procurement outside of Personnel, Fringe or Travel MUST be included on the MBE/WBE form and it must reconcile with the submitted invoice.  Form provided by DHEC.
(h) Action shall comply with the Davis Bacon Act, associated regulations implementing the Davis Bacon Act, section 1606 of ARRA, subchapter IV of chapter 31 of title 40 of the United States Code, and the Department of Labor’s General Wage Classifications. Pending a final award condition and guidance from EPA, projects subject to the Davis Bacon Act, as defined above, Action shall not proceed with any contract bidding or contract in excess of $2,000 which is entered into for the actual construction, alteration and/or repair, including painting and decorating, of a public building or public work, or building or work financed in whole or in part from Federal funds or in accordance with guarantees of a Federal agency or financed from funds obtained by pledge of any contract of a Federal agency to make a loan, grant or annual contribution (except where a different meaning is expressly indicated), and which is subject to the labor standards provisions of any of the acts listed in 29 CFR § 5.1.  Furthermore, Action and sub-grantees must establish and follow, a spot check schedule based upon an assessment of the risks of noncompliance with Davis Bacon posed by Action or subcontractors and the duration of the contract or subcontract.  At a minimum Action/sub-grantees must spot check, payroll data within two weeks of each contractor or subcontractor’s submission of its initial payroll data and two weeks prior to the completion date of the contract or subcontract.  Additional requirements may be imposed if information indicates a high risk of non-compliance with Davis Bacon.
(i) In accordance with ARRA, Section 1606, Action assures that it and its subcontractors shall fully comply with said Section and notwithstanding any other provision of law and in a manner consistent with other provisions of ARRA, all laborers and mechanics employed by contractors and subcontractors on projects funded directly by or assisted in whole or in part by and through the federal government pursuant to ARRA shall be paid wages at rates not less than those prevailing on projects of a character similar in the locality as determined by the United States Secretary of Labor in accordance with subchapter IV of Chapter 31 of Title 40, United States Code (Davis-Bacon Act).  It is understood that the Secretary of Labor has the authority and functions set forth in Reorganization Plan Numbered 14 or 1950 (64 Stat. 1267; 5 U.S.C. App.) and Section 3145 of Title 40, United States Code.
(j)  In accordance with ARRA Sections 902, 1514 and 1515, Contractor agrees that it shall permit the State, the United States Comptroller General or his representative or the appropriate Inspector General appointed under Section 3 or 8G of the United States Inspectors General Act of 1978 or his representative to: (1) examine any records that directly pertain to, and involve transactions relating to, this contract; and (2) interview any officer or employee of Action or any of its subcontractors regarding the activities funded with funds appropriated or otherwise made available by the ARRA.  Action shall include this provision in all of Action’s agreements with its subcontractors from whom Action acquires goods or services in its execution of the ARRA funded work.  
(k) Action shall comply with the following provisions:

(1) Overtime Requirements.  No contractor or subcontractor contracting for any part of the contract work which may require or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in such workweek, unless such laborer or mechanic receives compensation at a rate not less than one and one-half times the basic pay rate for all hours worked in excess of forty hours in such workweek.
(2) Violation; Liability for Unpaid Wages; Liquidated Damages.  In the event of any violation of the clause set forth in paragraph (1) above the contractor and any subcontractor responsible therefore shall be liable for the unpaid wages.  In addition, such contractor and subcontractor shall be liable to the United States (in the case of work done under contract for the District of Columbia or a territory, to such District or to such territory), for liquidated damages.  Such liquidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set forth in paragraph (1) above, in the sum of $10 for each calendar day on which such individual was required or permitted to work in excess of the standard workweek of forty hours without payment of the overtime wages required by the clause set forth in paragraph (1) above.

(3) Withholding for Unpaid Wages and Liquidated Damages.  Action shall upon its own action or upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld by Action, from any moneys payable on account of work performed by Action under any such contract or any other federal contract with the City or any other federally-assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the City, such sums as may be determined to be necessary to satisfy any liabilities of Action for unpaid wages and liquidated damages as provided in paragraph (2) above.
(4) Subcontracts.  Action shall insert paragraphs (1) – (3) above in any contracts Action has with other parties involved in Demolition.  Action is also responsible for those parties compliance with paragraphs (1) – (3).  

(l)   Action must consent to compliance verification by DHEC and City.

(m) Action must comply with CERCLA in performing Demolition.

(n) Action must comply with 40 CFR 33; OSHA Worker Health & Safety Standard 29 CFR 1910.120; Uniform Relocation Act; National Historic Preservation Act; Endangered Species Act; Permits required by Section 404 of the Clean Water Act; Executive Order 11246; Equal Employment Opportunity and implementing regulations at 41 CFR 60-4; Contract Work Hours and Safety Standards Act; the Anti-Kickback Act; and Section 504 of the Rehabilitation Act of 1973.
(o)  Action agrees that if Action or one of its subcontractors fails to comply with all applicable federal and state requirements governing the use of ARRA funds, the State may withhold or suspend, in whole or in part, funds awarded under the program, or recover misspent funds following an audit.  This provision is in addition to all other remedies available to the State under all applicable state and federal laws.

(p) Action must not use any portion of the Reimbursement funds provided from Brownfields Loan funds for the following ineligible uses:

(1).
Funding of any activities for any casino or gambling establishment, aquarium, zoo, golf course or swimming pool

(2).
Performance of pre-cleanup environmental assessment activities such as site assessment, identification, and characterization, with the exception of site monitoring activities that are reasonable and necessary during the cleanup process, including determination of the effectiveness of a cleanup.

(3).
Monitoring and data collection necessary to apply for or comply with environmental permits under other federal and state laws, unless such a permit is required as a component of the cleanup action.

(4).
Construction, demolition, and development activities that are not cleanup actions (e.g. marketing of property or construction of a new non-cleanup facility) and addressing public or private drinking water supplies that have deteriorated through ordinary use.

(5).
Job training unrelated to performing a specific cleanup at a site covered by a loan or subgrant.

(6).
To pay for a penalty or fine.

(7).
To pay a federal cost share requirement (for example, a cost-share required by another federal grant) unless there is specific statutory authority.

(8).
To pay for a response cost at a Brownfields site for which the recipient of the grant or loan is potentially liable under CERCLA § 107.

(9).
To pay a cost of compliance with any federal law, excluding the cost of compliance with laws applicable to the cleanup.

(10).
Unallowable costs (e.g. lobbying and fund raising) under applicable OMB circulars.

(11).
Administrative Costs are also prohibited, including indirect administrative costs.  Examples of administrative costs include salaries, benefits, contractual costs, supplies and data processing charges incurred to comply with most provisions of the Uniform administrative Requirements for Grants contained in 40 CFR part 30 or 40 CFR part 31.  Direct costs for grant and subgrant administration, with the exception of costs specifically identified as eligible programmatic costs, are ineligible even if the grantee or subgrant recipient is required to carry out the activity under the grant agreement.  Costs incurred to report quarterly performance to EPA under the grant are eligible.

(12).
Additional ineligible costs include direct costs for preparation of applications for Brownfields grants or subgrants

(13).
Record retention required

(14).
Record keeping associated with supplies and equipment purchases

(15).
Preparing revisions and changes in the budgets, scopes of work, program plans and other activities

(16).
Maintaining and operating financial management systems 

(17).
Preparing payment requests and handling payments

(18).
Non federal audits

(19).
Close out under various regulations

(20).
Loan administration and overhead costs

(21).
Direct Costs for loan administration, even if borrower is required to carry out the activity under the loan agreement, including

(i).
Preparing applications for loans and loan agreements

(ii).
Preparing revisions and changes in the budget, work plans, and other documents required under the loan agreement

(iii).
Maintaining and operating financial management and personnel systems

(iv).
Preparing payment requests and handling payments

(v).
Audits

(vi).
Overhead costs not directly cleaning up Brownfields site contamination or costs of complying with laws applicable to the cleanup are ineligible administrative costs such as: salaries, benefits, and other compensation for person who are not directly engaged in the cleanup of the site; facility costs such as depreciation, utilities, and rent on the borrower’s administrative offices; and supplies and equipment not used directly for cleanup at the site.

(q) Action must compile and be prepared to submit an environmental compliance history;

(r) Action must comply with all federal and state laws and regulations.

(s).Action must ensure Demolition protects human health and the environment.

       (t) Action must document how funds are used as well as providing additional documentation for funds related to petroleum cleanup

(u).
Records with respect to all matters covered by this agreement shall be retained by Action for six years after the end of the Demolition, and shall be available for audit and inspection at any time such audit is deemed necessary by DHEC.  If audit has begun but is not completed at the end of the 6-year period, or if audit findings have not been resolved at the end of the 6-year period the records shall be retained until resolution of the audit findings. 
(v)
Action must certify it is not nor has it previously been subject to penalties for environmental non compliance
(w) Pursuant to Section 1512 of the ARRA, in order for state agencies receiving ARRA funds to prepare the required reports, Action agrees to provide the awarding state agency with the following information on a quarterly basis, in accordance with the below schedule:


(1) 
	Calendar Quarter
	Due Date to DHEC Program

	07/01/10 – 09/30/10
	Tuesday, 10/5/10

	10/01/10 – 12/31/10  
	Wednesday, 1/5/11

	 01/01/11 – 12/31/11  
	Tuesday, 4/5/11

	04/01/11 – 06/30/11
	Wednesday, 7/6/11

	07/01/11 – 09/30/11
	Wednesday, 10/5/11

	10/01/11 – 12/31/11
	Thursday 1/5/12

	01/01/12 – 03/31/12
	Thursday 4/5/12

	04/01/12 – 06/30/12
	Thursday 7/5/12

	07/01/12 – 09/30/12
	Friday 10/5/12

	
	



(2) The DUNS number;


(3) Contract number issued by DHEC;


(4) Congressional District; 


(5) The amount of the contract award;


(6) Total amount of award received;


(7) Date contract signed;

(8) The primary place of performance including the city, state, zip+4, congressional district and country;

(9) The names and total compensation of each of the five most highly compensated officers of the company for the calendar year in which the award is awarded if:


(i) In the recipient’s preceding fiscal year, the recipient received:


(a) 80% or more of its annual gross revenues in federal contracts (and subcontracts), loans, grants (and subgrants) and cooperative agreements; and


(b)  $25,000,000 or more in annual gross revenue from federal contracts (and subcontracts), loans, grants, (and subgrants) and cooperative agreements; and


(ii)The public does not have access to information about the compensation of senior executives through periodic reports filed under section 13(a) or 15(d) of the Securities Exchange Act of 1934 or section 6104 of Internal Revenue Code of 1986;
(10)  An estimate of the number of jobs created and/or retained.  At a minimum, this estimate shall include any new positions created and any existing filled positions that were retained to support or carry out Recovery Act projects, activities, or federally awarded contracts managed directly by the recipient or federal contractor.  For grants and loans, the number shall include the number of jobs created and retained by sub recipients and vendor.  The number shall be expressed as “full time equivalent” (FTE), calculated cumulatively as all hours worked divided by the total number of hours in a full-time schedule, as defined by the recipient or federal contractor.  For instance, two full-time employees and one part-time employee working half days would be reported as 2.5 FTE in each calendar quarter.  A job cannot be reported as both created and retained.  
(11)  An evaluation of the completion status of the project or activity;

(12) A unique identifier of the entity receiving the contract and the parent entity of Action, should the entity be owned by another.

(13) For any contracts of less than $25,000 or to individuals: the information required above may be reported in the aggregate and requires the certification of an authorized officer of Action that the information contained in the report is accurate. Standard data elements and federal instructions for use in complying with reporting requirements under Section 1512 of the ARRA, are pending review by the federal government, and were published in the Federal Register on April 1, 2009 [74 FR 14824], and are to be provided online at www.FederalReporting.gov.
(14) Invoices Invoices:  Quarterly request for payment.  All invoices submitted by Action should report the amount of the federal and non-federal funds expended.  Form provided by DHEC.  

(15) Progress Reports:  Action shall complete the Progress Reports in the Word Document Format provided by DHEC.  Reports should include information on all activities occurring within the past quarter.  Any difficulties, successes or delays should be noted and described in the reports as well.

(16) Reconciled MBE/WBE form that lists the names and addresses of all Minority-, Woman-, or Other- owned business enterprises that were expended for any project expense excluding Personnel Expenses, Fringe Expenses, or Travel Expenses.  EVERY procurement outside of Personnel, Fringe or Travel MUST be included on the MBE/WBE form and it must reconcile with the submitted invoice.  Form provided by DHEC

       (x) Action will comply with all DHEC requirements for Brownfields loans and grants which are not included in this Amendment or Agreement. 
        (y) No travel expenses are eligible for payment from the Brownfields Loan.

        (z)  The ARRA reporting and monitoring requirements are constantly changing.  If additional information is required during the contract period, DHEC will notify you of the ARRA changes and requirements.  ARRA information should be reported to the DHEC program area and DHEC will provide this information to the Federal government.  The DHEC contractor should NOT directly enter this information on the www.FederalReporting.gov website.
        (aa) Upon the end of the grant, Action agrees to submit a Closeout (final) report using the Formats provided by DHEC.


(1) Final Technical Project Report due 30 days after grant ending date.

(2) Final Invoice and Matching Report due 30 days after grant ending date.  Action’s final invoice will reflect the balance of the allowable reimbursable costs and the total project match calculations.


(3) Final Financial Report due 30 days after grant ending date.


(4) Final Mbe/Wbe Report due with Final invoice.


Action will produce and print a high quality illustrated fact sheet that describes the project and results at the end of the grant.  No additional funds can be made available from the federal portion of the grant funds to cover the cost of this fact sheet.


In accordance with EPA Order 1000.25 and Executive Order 13423, Strengthening Federal Environmental, Energy and Transportation Management (January 24, 2007), Action agrees to use recycled paper and double sided printing for all reports that are prepared as a part of this agreement and delivered to EPA.  This requirement does not apply to reports prepared on forms supplied by EPA, or to Standard Forms, which are printed on recycled paper and are available through the General Services Administration (see Section E: Terms and Conditions for recycling terms).
          (bb) Informational materials, including but not limited to reports, manuals, brochures, fact sheets, newsletters, posters, videos, and internet home pages, produced under a project funded by a State Clean Diesel Grant must acknowledge DHEC and the US EPA as the funding source by including this phrase, “This project was funded wholly or in part by the U. S. Environmental Protection Agency under the American Recovery and Reinvestment Act with the State Clean Diesel Grant awarded to the SC Department of Health and Environmental Control (DHEC).”
            (cc) The Grantee will comply with the federal regulations as described in 40 CFR Parts 31 & 35 Subpart A, General Grant Regulations for Assistance Programs.  
            (dd) Audit 1: All Grantees, except for profit entities, that expend $500,000 or more in federal awards from all sources during their fiscal year shall have a single or program, specific audit conducted for that fiscal year in accordance with the provisions of Office of Management and Budget (OMB) Circular A-133, Audits of States, Local Governments, and Non-Profit Organizations, dated June 27, 2003.
A Grantee which expends less than $500,000 a year in total federal awards, from all sources, is prohibited from charging the cost of a financial statement audit conducted in accordance with GAAS or generally accepted government auditing standards (GAGAS) issued by the Comptroller General of the United States to federal awards.
 Not later than 30 days after receipt of the audit report, the Grantee agrees to send one copy of any audit conducted under the provisions of OMB Circular A-133, Audit of States, Local Governments, and Non-Profit Organizations, dated June 27, 2003 to DHEC.  Entities that are audited as part of the State of South Carolina Statewide Single Audit are not required to furnish a copy of that audit report to DHEC’s Office of Internal Audits.   As a subrecipient, if you utilize an indirect cost rate, you must provide a copy of the approved indirect cost rate letter from your federal cognizant agency, or an indirect cost rate reviewed and approved by an external auditor in accordance with GAAP.  Otherwise, only direct charges will be allowed under the terms and conditions of this grant.


(ee).  Audit 2:
Grantees who are not required to obtain a single or program specific audit may be required to obtain limited scope audits if the quarterly compliance reports, site visits and other information obtained by DHEC raise reasonable concern regarding compliance with grant conditions.  Such engagements may not be paid for by DHEC pass through funds.

             (ff) Upon request Action shall demonstrate to DHEC satisfactory progress in meeting the schedule of milestones and continuing eligibility for the DERA Grants.  Such demonstration may include providing information, data, and reports deemed necessary by DHEC.
              (gg) No person shall be excluded from participation in, be denied the benefits of, or be subjected to discrimination in relation to any activities carried out under this Agreement on the grounds of race, age, health status, handicap, color, sex, religion or national origin.  This includes the provision of language assistance services to individuals of limited English proficiency eligible for services provided by DHEC.
              (hh) Action must certify to DHEC that it will provide a drug-free workplace by: a.  publishing a statement notifying employees that the unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance is prohibited in the person’s workplace and specifying the actions that will be taken against employees for violations of the prohibition; b. establishing a drug-free awareness program to inform employees about:  (1) the dangers of drug abuse in the workplace; (2) the person’s policy of maintaining a drug-free workplace; (3) any available drug counseling, rehabilitation, and employee    assistance programs; and (4) the penalties that may be imposed upon employees for drug violations; c. making it a requirement that each employee to be engaged in the performance of the Grant Agreement be given a copy of the statement required by item a.; d. notifying the employee in the statement required by item a., that as a condition of employment on the grant, the employee will: (1) abide by the terms of the statement; and (2) notify the employer of any criminal drug statute conviction for a violation occurring in the workplace no later than 5 days after the conviction; e.  notifying DHEC within 10 days after receiving notice under item d. (2) from an employee or otherwise receiving actually notice of the conviction; f.  imposing a sanction on, or requiring the satisfactory participation in a drug abuse assistance or rehabilitation program by, any employee convicted, as required by Section 44.107.50 (SC Code of Laws); and g. making a good faith effort to continue to maintain a drug-free workplace through implementation of items a., b., c., d., e. and f.
               (ii)  Action agrees to ensure that all conference, meeting, convention or training space funded in whole or in part with federal funds, complies with The Hotel Motel Fire Safety Act of 1990.

               (jj) Action shall be responsible for any liability for loss of damage to person or property arising from acts of the Grantee or his employees in performance of this Agreement.  Action shall maintain  appropriate insurance policies as required by the State of South Carolina.  Action agrees and understands that neither the Grantee, its employees nor agents is covered by any professional or tort liability insurance maintained by DHEC.

                (kk) Action agrees to comply with Title 40 CFR Part 34, New Restrictions on Lobbying.  Action shall include the language of this provision in award documents for all subawards exceeding $100,000, and require that subrecipients submit certification and disclosure forms accordingly.
In accordance with the Byrd Anti-Lobbying Amendment, if Action who makes a prohibited expenditure under Title 40 CFR part 34 or fails to file the required certification or lobbying forms shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such expenditure. 
Pursuant to EPA’s annual Appropriations Act, the chief executive officer of Action shall require that no grant funds have been used to engage in lobbying of the Federal Government or in litigation against the United States unless authorized under existing law.  As mandated by this Act, Action agrees to provide certification to the award official via EPA Form 5700-35, Lobbying and Litigation Certificate, within 90 days after the end of project period.
Action shall abide by its respective OMB Circular (A-21, A-87, or A-122), which prohibits the use of federal grant funds for litigation against the United States.  Action shall abide by its respective OMB Circular (A-21 or A-122), which prohibits the use of federal grant funds to participate in various forms of lobbying or other political activities. 

                 (ll) Action agrees to comply with the requirements of EPA’s Program for Utilization of Small, Minority, and Women’s Business Enterprises in procurement under assistance agreements, contained in 40 CFR, Part 33.  FAIR SHARE GOALS:  The Grantee accepts the Minority Business Enterprise/Women’s Business Enterprise (MBE/WBE) “fair share” goals and objectives negotiated with EPA as follows:



SOUTH CAROLINA



Construction:

3.6%MBE
and 2.4%WBE (all SRF)



Services:

11.0%MBE
and 11.0%WBE



Equipment:

10.0%MBE
and 10.0%WBE



Supplies:

9.0%MBE
and 9.0%WBE



UST Services:

0.0%MBE
and 1.44%WBE


PURPOSE AND OBJECTIVE:  Action agrees to ensure, to the fullest extent possible, that at least the applicable “fair share” objectives of federal funds for prime contracts or subcontracts for supplies, construction, equipment or services are made available to organizations owned or controlled by socially and economically disadvantaged individuals, women and Historically Black Colleges and Universities.


BID DOCUMENTS FOR PRIME AND SUBCONTRACTORS:  Action agrees to include in its bid documents the applicable “fair share” objectives and require all of its prime contractors to include in their bid documents for subcontracts the negotiated “fair share” percentages.


REQUIRED STEPS AND DOCUMENTATION:  Action agrees to follow the six affirmative steps or positive efforts stated in 40 CFR §30.44(b), 40 CFR §31.36(e), or 40 CFR §35.6580, as appropriate, and retain records documenting compliance.


REPORTING:  Action agrees to submit a reconciled MBE/WBE form beginning with the federal fiscal year reporting period Action receives the award and continuing until the project is completed  These reports must be submitted for the periods ending March 31st and September 30th to ATTN: Adam Page, Air Assessment and Planning Section, DHEC, Bureau of Air Quality, 2600 Bull Street, Columbia, SC  29201 no later than April 5th and October 5th.  If grant ends prior to September 30, MBE/WBE reporting for the period of April 1 to end date must be submitted with Final Invoice.  (see Section C: Compensation).


RACE AND GENDER NEUTRAL ACTION:  If race and/or gender neutral efforts prove inadequate to achieve a “fair share” objective, Action agrees to notify EPA in advance of any race and/or gender conscious action it plans to take to more closely achieve the “fair share” objective.


SMALL AND RURAL BUSINESSES:  In accordance with Section 129 of Public Law 100-590, the Small Business Administration Reauthorization and Amendment Act of 1988, Action agrees to utilize and to encourage any prime contractors under the assistance agreement to utilize small business located in rural areas to the maximum extent possible.  Action agrees to follow the six affirmative steps stated in 40 CFR 30.44(b), 31.36 or 35.6580 as appropriate, in the award of any contracts under this assistance agreement.  Compliance with this requirement will be monitored during management review conducted by EPA.
            (mm) Action shall comply with the requirements set forth in Section 6002 of the Resource Conservation and Recovery Act (RCRA) (42 U.S.C. 6962).  Regulations issued under RCRA Section 6002 apply to any acquisition of an item where the purchase price exceeds $10,000 or where the quantity of such items acquired in the course of the preceding fiscal year was $10,000 or more.  RCRA Section 6002 requires that preference be given in procurement programs to the purchase of specific products containing recycled materials identified in guidelines developed by EPA.  These guidelines are listed in 40 CFR 247.
             (nn) Work or services performed under this agreement may be sub-granted.  Action shall ensure all terms and conditions of this agreement are passed down to the sub-grantee.  
             (oo) DHEC has procedures and policies concerning the prevention and reporting of fraud, waste and abuse (FWA) in agency-funded programs, including but not limited to those funded by federal grants such as Medicaid.  No agency employee, agent, or contractor shall direct, participate in, approve, or tolerate any violation of federal or state laws regarding FWA in government programs.
Federal law prohibits any person or company from knowingly submitting false or fraudulent claims or statements to a federally funded program, including false claims for payment or conspiracy to get such a claim approved or paid.  The False Claims Act includes “whistleblower” remedies for employees who are retaliated against in their employment for reporting violations of the Act.  Under State law, persons may be criminally prosecuted for false claims made for health care benefits, for Medicaid fraud, for insurance fraud, or for using a computer in a fraud scheme or to obtain money or services by false representations.  Additional information regarding the federal and state laws prohibiting false claims and DHEC’s policies and procedures regarding false claims may be obtained from the agency’s Contract Officer or Bureau of Business Management.
Any employee, agent, or contractor of DHEC who submits a false claim in violation of federal or state laws will be reported to appropriate authorities.  If Action, Action’s agents or employees have reason to suspect FWA in agency programs, this information should be reported in confidence to the agency.  A report may be made by writing to the Office of Internal Audits, DHEC, 2600 Bull Street, Columbia, South Carolina 29201; or by calling the Agency Fraud, Waste and Abuse Hotline at 830-896-0650 or toll-free at 1-866-206-502.  Action is required to inform Action’s employees of the existence of DHEC’s policy prohibiting FWA and the procedures for reporting FWA to the agency.
               (pp) The parties agree that during the term of this Contract, each party shall maintain its respective federal and state licenses, certifications, and accreditations required for the provision of services therein.  Action will immediately notify DHEC if a board, association, or other licensing authority takes any action to revoke or suspend the license, certification, or accreditation of Action.
               (qq) Action agrees that it will promptly notify DHEC of any problems, delays, or adverse conditions that may materially impair its ability to deliver on the outputs/outcomes specified in the accepted proposal.  This disclosure must include a statement of the action taken, or contemplated, and any assistance needed to resolve the situation.
Action agrees that it will also notify DHEC of any favorable developments that may enable meeting time schedules and objectives sooner or at less cost than anticipated or producing more beneficial results than originally planned.  

               (rr) The Brownfields Loan, and therefore Action, is subject to all applicable provisions of implementing guidance for the American Recovery and Reinvestment Act of 2009 issued by the United States office of Management and Budget, including the initial implementing Guidance for the American Recovery and Reinvestment Act (M-09-10) issued on February 18, 2009 and available on www.recovery.gov, and any subsequent guidance documents issued by OMB.   

               (ss) The Demoltion receives funding under the American Recovery and Reinvestment Act of 2009 (Recovery Act) and Action must display the Recovery Act Logo in a manner that informs the public that the project is a Recovery Act investment. If the EPA logo is displayed along with the Recovery Act logo and logos of other participating entities, the EPA logo must not be displayed in a manner that implies that EPA itself is conducting the project.  Instead, the EPA logo must be accompanied with a statement indicating that the Grantee received financial assistance from EPA for the project.  The Recovery Act emblem, high-resolution versions in AI, EPS, JPG, PDF, PNG and TIF formats are available in a zip file linked from http://www.recovery.gov/?q=content/president-and-vice-president-unveil-new-recovery-emblem-download-available.
              (tt)  The Grantee must manage the subgrant funds in accordance with 40 C.FR Part 31 and OMB Circular A-87 and ensure compliance with said federal regulations.  The provisions of the agreement are contingent upon any possible revision of federal regulations and requirements governing the Brownfields Assessment and Cleanup Cooperative Agreements.

 (uu) Action/sub-grantees shall periodically review Action’s and subcontractors’ use of apprentices and trainees to verify registration and certification with respect to apprenticeship and training programs approved by either the U.S. Department of Labor or a state, as appropriate, to determine that contractors and subcontractors are not using disproportionate numbers of laborers, trainees and apprentices.   These reviews shall be conducted in accordance with the schedules for spot checks and interviews described in (h) above.  

 (vv) Action must document expenditures of ARRA Brownfields Loan funds separately from all other funding sources.

 (ww) Action shall use no more than 10% of Brownfields Loan funds for administrative and cleanup response planning costs.


 (xx) Action certifies that it is not currently, nor has it been, subject to any penalties resulting from environmental non-compliance at the site subject to the loan.


 (yy) Action/sub-grantees shall conduct BCRLF-ARRA response activities in accordance with the cooperative agreement and Comprehensive Environmental Response Compensation Liability Act (CERCLA) and consistent with the National Contingency Plan (NCP) 40 CFR 31 and Office of management and budget (OMB) circular A-87;

 (zz)
Action/sub-grantees shall modify response activities as required by DHEC; 

 (aaa) Action/sub-grantees shall ensure that the cleanup protects human health and the environment.

 (bbb) Action/sub-grantees shall certify that they are not potentially liable under Sub-Chapter 107 of CERCLA for the site or that, if they are, they qualify for limitation or defense to liability under CERCLA.  If asserting a limitation or defense to liability, the borrower must state the basis for that assertion.   
 (ccc) Action/sub-grantees agree to ensure that public participation requirements are met, inclusive of developing a community relations plan which will include reasonable notice, opportunity for involvement, and response to comments. 

  (ddd) Action/sub-grantees agree that funds may not be used for any of the following properties:1)  Facilities listed, or proposed for listing, on the National Priorities List (NPL); 2)  Facilities subject o unilateral administrative orders, court orders, administrative orders on consent or judicial consent decree issued to or entered by parties under CERCLA; 3)  Facilities that subject to the jurisdiction, custody or control of the United States Government except land held in trust by the United States Government for an Indian tribe; or 4)  A site excluded from the definition of a brownfields site for which EPA has not made a property-specific funding determination.
  (eee) Action/sub-grantees agree to comply with Title VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, Title IX of the Education Amendments of 1972, and the Age Discrimination Act of 1975.   Other civil rights laws may impose additional requirements on borrowers/sub-grantees.  These laws include, but are not limited to, Title VII of the Civil rights Act of 1964 (prohibiting race, color, national origin, religion, and sex discrimination in employment), the Americans with Disabilities Act (prohibiting disability discrimination in employment and in services provided by State and local governments, businesses and non-profit agencies), and the Fair Housing Act (prohibiting race, color, national origin, age, family status, and disability discrimination in housing), as well as any other applicable civil rights laws.  
Section 3.1.  Reimbursement for Demolition Costs; Preserved Structures. The Parties hereby agree that Action’s $5,000,000 Reimbursement is conditioned upon satisfaction of the pre-conditions set forth in this Agreement.  Action shall be responsible for funding all of the Actual Demolition Costs during the Demolition.  The first $4,000,000 in Reimbursement shall be paid to Action upon completion of the Demolition and satisfaction of all Liabilities (defined in Section 4.3 below).  However, the Parties agree and acknowledge that the City may pay Action some, all or none of the $4,000,000 portion of the Reimbursement prior to Action completing the Demolition but any such early payments shall not trigger any obligation on behalf of the City to take title prior to completion of the Demolition.  Action’s acceptance of any early payments amounting to less than the $4,000,000 shall not be considered a waiver of City’s obligations to provide a total of $4,000,000 in initial Reimbursement as well as the additional $1,000,000 in Reimbursement.  Any early payments shall be deducted from the $4,000,000 initial Reimbursement due Action.  The City’s determination of whether to provide any Reimbursement in advance shall be in the City’s sole and absolute discretion.  The remaining $1,000,000 in Reimbursement shall be paid to Action according to the schedules of payments outlined in Section 5.2. Action is solely entitled to retain all scrap products generated from Demolition and Abatement activities as additional consideration.  However, Action shall not damage, salvage or retain scrap from the ELA Building (the ELA Building is the building on the Site in which Environmental Land Augmentation formerly resided or currently resides), from the smokestacks on the Site, or from the water plant on the Site (the water plant is located adjacent to Stewart Ave and is listed on the National Register of Historic Places) (collectively the “Preserved Structures”), without the express written consent of the City, which can be withheld for any reason or no reason.   Action agrees that these Preserved Structures shall not be damaged and shall remain on the Site to be conveyed to the City.  Moreover, Action shall allow City to inspect the Preserved Structures upon execution of this Amendment and Action agrees to take commercially reasonable steps to maintain, protect, preserve and secure the Preserved Structures from any further vandalism, deterioration or destruction until such time as the City takes title to the Site.  Action shall also immediately upon execution of this Amendment obtain quotes for fire insurance for the ELA Building, if the ELA Building is not already insured, with such insurance policy naming the City as a loss payee in accordance with Section 6.14 which remains effective so that the ELA Building is insured against fire and related losses. Additionally, Action shall make all commercially reasonable best efforts to protect, preserve and prevent the destruction, demolition or damage to the stone entry sign (the stone entry sign has Rock Hill Printing and Finishing Co. engraved on it).  The City’s obligation for Reimbursement to Action shall, in addition to the other terms and conditions of this Agreement, be further conditioned upon City’s satisfaction that there are no Liabilities affecting title to the Site at the time of Reimbursement.  After payment of any Reimbursement, if it is subsequently discovered that there are still Liabilities on the Site or that the Site is or may be encumbered with any Liabilities which would affect title to the Site, Action must pay back the portion of the Reimbursement necessary to satisfy such Liabilities.  In all cases, the City’s Reimbursement obligation shall be a special limited obligation payable solely as provided herein.  Additionally, prior to payment of the Reimbursement, Action must warrant and certify to the City that all Demolition has been performed in accordance with the Work Plan and has been approved by DHEC and approved to the reasonable satisfaction of the City.

Section 4.3.   Limited Right to Encumber the Property; Satisfaction of Liabilities prior to Reimbursement.  The Parties understand that there may be outstanding mortgages, encumbrances, liens, mechanics liens, unfiled potential mechanics liens and other liabilities (“Liabilities”) affecting title to the Site prior to Action receiving the initial Reimbursement.  Notwithstanding the above, the City’s obligation to make any portion of the Reimbursement to Action is wholly contingent upon the Site being free and clear of any and all Liabilities at the time of such Reimbursement, excluding any liabilities from demolition and abatement activities as allowed in Section 1.2(n) which will be satisfied at the time of receipt of the initial $4,000,000 portion of the Reimbursement.  Upon receiving the Reimbursement from the City, the Action shall insure and covenant to the City that no Liabilities shall exist which may affect title to the Site.  Further, Action shall not sell, lease, mortgage, encumber or otherwise transact the Site without the express, advance and written approval of the City.  Should any Liabilities affect title to the Site, regardless of whether such Liabilities were created by Action, or should Action sell, lease, mortgage, encumber or otherwise transact the Site without the express written approval of the City and Action fails to immediately repay the City as provided under Section 3.1, this shall constitute a default of this Agreement and the City may exercise any and all remedies as provided by law if Action fails to pay back the portion of the Reimbursement necessary to satisfy such Liabilities.  The Parties further acknowledge and agree that the City is exercising no ownership or operational control over the Demolition or the Site such that the City could be deemed a responsible party by DHEC or any other governmental agency for environmental impacts on the property.   The purpose of this Section is to prevent Action from encumbering the Site after receiving Reimbursement or transferring title to the Site as detailed in this Agreement.

Section 4.4.  Transfer of Site to the City; Mortgage of the Site; Forgiveness of Mortgage; Guarantee of Payment.  Upon entering into a VCC with DHEC and immediately upon payment of the $4,000,000 portion of the Reimbursement for completion of the Demolition, RHP&F, LLC shall transfer title to the Site to the City as set forth in a separate purchase and sale agreement.  As set forth in Section 3.1, City may make early Reimbursement payments to Action prior to completion of the Demolition but such payments shall not trigger City’s obligation to take title.  Prior to Closing and within a commercially reasonable period of time, the City shall be able to perform any and all assessments and inspections that it deems necessary.  Parties acknowledge that at Closing for the purchase of the Site and as set forth in a separate purchase and sale agreement, City shall only be obligated to pay $1 to RHP&F, LLC and City shall grant a mortgage and note secured by a first-party lien on such property in favor of RHP&F, LLC for the remaining $899,999, for a period of 15 years with zero interest (“Mortgage II”).  Also at Closing, the City shall grant a mortgage (“Mortgage III”) and note secured by the Site in favor of Action for the remaining $1,000,000 portion of the Reimbursement obligation the City has to Action.  City will pay Action Mortgage III in accordance with Article V.  The City shall not be obligated to make payments on Mortgage II or Mortgage III except as provided under Article V.  The Parties agree and acknowledge that the City intends to sell the Site or portions of the Site.  As the Site or portions of the Site are sold, Action shall release such parcels from Mortgage II and Mortgage III for no additional consideration so long as the City is meeting its obligations as to closing proceeds and disbursements from such sales as detailed in Section 5.2.  If Mortgage III is not satisfied within 15 years from the date of Mortgage III, then Action has the right to demand payment of its Note, and if not paid in full within sixty (60) days of receiving written notice demanding payment in full, the property owned by the City will automatically revert back to RHP&F, LLC without any judicial foreclosure proceeding or contest by City and Action can seek legal remedies to collect all remaining balances due.   Action hereby covenant and agree, without reservation, to do all those things necessary to give legal effect to this provision and hereby bind their heirs, assigns and successors, to so comply with this provision.  

Section 5.1.  Remediation; Development.  Once the City has entered into a VCC, the City shall begin seeking federal and state funding for environmental assessment and Remediation.  Upon taking title to the Site, the City shall have full rights and full control over development and control of the Site.  
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