STATE OF SOUTH CAROLINA
)









) 

AGREEMENT FOR SERVICE
COUNTY OF YORK


)

THIS AGREEMENT FOR SERVICES (“Agreement”) is made and entered into by and between the City of Rock Hill, a South Carolina Municipal Corporation (“City”) and the American Bicycle Association, an Arizona Corporation which is a national sanctioning body for the sport of Bicycle Motocross (BMX) based in Chandler Arizona, its successors and assigns (“Company”) (City and Company are hereafter referred to as the “Parties”).

WHEREAS, City has a need of services for design, construction and management of a City owned BMX/Supercross facility (“BMX Track”); and           
WHEREAS, City, by and through The Greens of Rock Hill, LLC its contractor (“Contractor”), will provide the dirt, land, materials and heavy equipment necessary to construct the BMX Track; and

WHEREAS, Company wishes to provide the Construction Services and Programming Services to the City as set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein, the Parties hereby agree as follows:
1.
Provision of Construction Services.  Upon the Effective Date of this Agreement, Company shall provide the following construction services at no cost to City unless otherwise specified herein (collectively “Construction Services”):
a.
Conceptual Design for BMX Track Design.  Within 30 days of the Effective Date of this Agreement, Company will deliver to the City a conceptual design, which must be approved by the City, on the City provided digital site survey and an estimate of probable costs for both the BMX Track and the area surrounding the BMX Track to the perimeter fence line only.  The City’s or Contractor’s design firm will provide parking, walkways, seating and general circulation design services.  This design will be limited to a conceptual design (“Conceptual Design”).  The Conceptual Design will meet both national and international standards including but not limited to UCI standards. The Conceptual Design will accommodate both new local level ridership as well as world class events such as World Championships and Olympic events. City or Contractor will provide the necessary space to accommodate the track design on the site plan.
b.
BMX Track Construction Drawings. Within thirty days after approval by the City of the Conceptual Design, Company shall prepare and deliver a schedule of values and a detailed BMX Track construction plan along with location and specifications of all ancillary items such as utilities, lighting, foundations requirements/specifications for the ramps, etc,, the scope of which shall be limited to the BMX Track (“Construction Drawings”).  Company shall also submit structural drawings for the Starting Ramps which shall be sealed by a SC registered engineer and are subject to review and approval by the City (“Structural Drawings”).  City or its Contractor shall be responsible for all civil engineering, electrical engineering, landscape architecture and structural engineering necessary in preparation of track design and construction. 
c.
BMX Track Construction (Heavy Equipment Operation).  Upon approval of the Construction Drawings by City, issuance of construction permits (paid for by City’s Contractor) to Contractor and within 45 days of such request by Contractor, Company shall provide heavy equipment operators on site to construct the BMX track on Company prepared and certified grade elevation which shall be reasonably free and clear of debris and compacted to 95% minimum.  All expenses associated with the labor will be paid by Company.  All expenses associated with procurement of heavy equipment will be paid by City or its Contractor.  Company shall complete such services within 60 days of the start of the heavy equipment construction.
d.
BMX Track Construction (Fine Grading). Upon approval of the Construction Drawings by City, issuance of construction permits to Contractor and within 45 days of such request by Contractor, Company shall provide a team of experienced track builders which will complete the fine grading of the BMX Track and make it race ready.  The cost of dirt will be paid for by the City or Contractor. Company shall complete such services within 60 days of the start of the fine grading.
e.
Asphalt Turns. Upon approval of the Construction Drawings, issuance of construction permits to Contractor and within 45 days of such request by Contractor, Company shall be responsible for providing supervision, technical assistance and advisement on when and how to implement the installation of asphalt on all banked turns of the BMX Track where applicable.  The Company’s travel, lodging and meal expenses and cost of asphalt, labor, delivery of materials and any equipment associated with the installation of asphalt on the BMX Track will be paid for by the City or Contractor.  Company shall complete such services within 60 days of the start of the asphalt application.
 f.
Starting Ramps.  City shall ensure that Contractor purchase’s the BMX/Supercross Starting Ramp and Amateur Starting Hill (collectively “Starting Ramps”), from the Company for the price and descriptions as set forth in Appendix B.  Company shall provide oversight on the installation of the Starting Ramps.  Company shall complete such services within 60 days of receiving a notice to proceed from the City’s Contractor.
g.
Warranties.  Company warrants to the City that all materials and equipment furnished under this Agreement will be new unless otherwise specified, and that all Construction Services will be of good quality, free from faults and defects and in conformance with the Construction Drawings.  All Construction Services not conforming to these requirements, including substitutions not properly approved and authorized, may be considered defective.  If required by the City, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment.  The warranty period shall be for 12 months except as to the Starting Ramps.  The warranty period for the Starting Ramps framing shall be for a period of 20 years.  Any defect developing from faulty workmanship or materials or from negligence within this period, and any damage to other work resulting therefrom, shall be made good by the Company without cost to the City.  In addition to the individual guarantees and warranties provided for components of the Construction Services, Company shall provide a general warranty on the entire Construction Services, performed as a whole, for a period of 12 months, warranting the quality and performance of the Construction Services in accordance with these stipulations.  
2.
Provision of Programming Services.  Upon the Effective Date of this Agreement, Company shall provide the following programming services at no cost to City unless otherwise specified herein (collectively “Programming Services”):

a.
Facility Programming/Conceptual Design.   Within __45_ days of the Effective Date of this Agreement, Company will provide to the City a facility programming design for the BMX Track which shall set forth details on operation, management, maintenance, events, etc (“Facility Programming Design”). 

b.
Additional Services.  Within 30 days of completion of Construction Services and approval of the Facility Programming Design by City, Company shall provide City with the additional services as set forth on Appendix A attached hereto and incorporated by this reference.

c.
Operation of BMX Track.  Upon completion of the construction of the BMX Track, with assistance and training from Company, the City shall assume operation, maintenance and management of the BMX Track.  In order to assist the City with such operation, Company shall provide the City with a management and maintenance plan within 30 days of completion of the Construction Services.  All events held at the BMX track shall be sanctioned by the Company, except for those events which have been pre-approved by the Company such as UCI World Cup and UCI World Championship events. 



3.
Term.  This Agreement shall commence on the Effective Date and continue until December 31, 2016 subject to the provisions of Paragraph 4.
4.
Contingency; Early Termination.  The BMX Track is to be built upon certain property currently owned by Contractor or Contractor’s affiliates (“Property”).  Until such time as the City takes ownership, easement rights or license rights for such Property (“Property Rights”), Company acknowledges that no Construction Services, other than 1(a) and 1(b), and no Programming Services can be performed.  In the event that City determines it will not take any Property Rights in the Property, City may terminate this Agreement by delivering notice to Company.  In the event City terminates this Agreement, City shall pay Company $25,000 for the Conceptual Design and Construction Drawings already received by City (this payment shall only be applicable in the event City exercises its Early Termination rights under this Paragraph).  After payment, the Parties shall have no further rights or obligations to one another under this Agreement and this Agreement shall be of no further force and effect.  
5.
Annual State Double Point Race. Upon completion of four local ABA sanctioned BMX races, Company shall arrange for the BMX Track to annually host a double point State Race according to the rules, regulations and policies as established by the Company. 
6.
Annual Race for Life Point Event.  Upon the completion of four local ABA sanctioned BMX races, Company shall arrange for the BMX Track to annually host Race for Life event according to the rules, regulations and policies as established by the Company. 
7.
National Event.  Upon the completion of four local ABA sanctioned BMX races, and the Company certifies that the conditions of the site meet the Company’s high standards, which Company must certify within six months of completion of the BMX track, the Company will award the City with a Company BMX National Event and shall thereafter consider the City with a Company BMX National Event annually during the Term of this Agreement. This Company BMX National Event will include and utilize both the amateur and professional aspects of the BMX Track, be part of Company’s Elite/Pro series, and attract the best BMX riders from around the world. 
8.
Junior Development Program.   Company and City will work with USA Cycling to explore the potential for designating the Rock Hill Track as an Eastern home to the Junior Development Program where camps will be held for aspiring Olympic athletes.  


9.
Company and Contractor Work.   Company acknowledges and understands that City has contracted with Contractor to construct the BMX Track and associated amenities.  The Construction Services will be provided in order to assist Contractor in completing its construction of the BMX Track.  Company hereby agrees to coordinate and work in conjunction with Contractor in order to complete construction of the BMX Track and provide the Construction Services.
10.
No Subcontractors.  Company hereby agrees that Company shall not delegate, subcontract or assign all or any portion of the Services or this Agreement to any third party without the express written consent of City.

11.
Independent Contractor Status.  The Parties hereby agree that Company is an Independent contractor of City and that nothing in this Agreement shall be deemed to place the Parties in the relationship of employer/employee, partners, or joint ventures.  Neither Party shall have the right to obligate or bind the other in any manner.  Each Party shall be responsible for withholding taxes, payroll taxes, disability insurance payments, unemployment taxes, or other similar taxes or charges with respect to its activities in relation to performance of its obligations under this Agreement.
12.
Representations and Warranties of Company.  The execution and performance of this Agreement have been duly authorized by Company and no other approval or authorization is required to be obtained or made in order for Company to enter into and perform its obligations under this Agreement. In connection with its obligations under this Agreement, company shall comply with all applicable federal, state and local laws and regulations and shall obtain all applicable permits and licenses, including a City of Rock Hill Business License.  Company represents and warrants that all information set forth on the Experience Questionnaire, which is hereby incorporated by this reference, is true and correct.

13.
Insurance. 
Company agrees that Company shall keep and maintain general liability insurance in the amount of $5,000,000.  Any insurance provider of Company shall be admitted and authorized to do business in the State of South Carolina and shall carry a minimum rating assigned by A.M. Best & Company’s Key Rating Guide of “A” Overall and a financial Size Category of “X”.  Insurance policies and certificates issued by non-admitted insurance companies are not acceptable. In addition Company will maintain all MSDS records and have certified life saving staff.  Once the City begins operation of the BMX track, the general liability insurance will only apply to Company sanctioned competitions/practices and other operations scheduled, sanctioned and approved by Company.

14.
Indemnification. 
Company agrees to and shall indemnify and hold the City harmless from and against all liability, loss, damages or injury, and all costs and expenses (including attorneys’ fees and costs of any suit related thereto), suffered or incurred by the City, arising from or related to Company’s negligent performance under this Agreement.
15.
Default.   The following events shall constitute a default of this Agreement:

a.
Failure of Company to perform the Services in a timely fashion; 
b.
Defects or deficiencies in the provision of the Services which are recurring or substantial in nature, in the sole opinion of City; or

c.
Company’s failure to comply with any provision of this Agreement.

16.
Remedies on Default.  Except as otherwise provided by this Agreement, the non-defaulting party may without notice to or demand on the defaulting party, on occurrence of any of the foregoing events of default:

a. Terminate this Agreement, such termination to be effective ten (10) days following written notice by the non-defaulting party to the defaulting party of the non-defaulting party’s election to terminate this Agreement;

b. Sue for and collect all sums or amounts due the non-defaulting party as a result defaults of this Agreement by the defaulting party, including incidental and consequential damages resulting therefrom;
c. Exercise any remedy provided for by this Agreement; and
d. Exercise any applicable legal or equitable remedy.

17.
Attorneys’ Fees.    In the event that either Party defaults on its obligations under this Agreement, the non-defaulting party shall be entitled to recover from the defaulting Party the costs and attorneys’ fees incurred in the enforcement of any provision of this Agreement.
18.
Governing Law.  This Agreement shall be governed by, construed and interpreted under, and enforced exclusively in an accordance with the laws of the state of South Carolina and the courts in the state of South Carolina shall have exclusive jurisdiction with respect to any dispute arising hereunder.

19.
Survival.  All express and implied representations, warranties, indemnifications, and/or limitations of liability included in this Agreement will survive its completion or termination.

20.
Waiver and Severability.  If any part of this Agreement, for any reason, is declared invalid or void, such declaration shall not affect the remaining portions of the Agreement which shall remain in full force and effect as if this Agreement had been executed with the invalid portion eliminated.  However, if any provision which has been declared invalid or unenforceable shall be a provision that would prevent the continued and complete performance of this Agreement by Company and the City, then the Company and the City hereby agree that they will renegotiate that term or provision in order to otherwise render the Agreement valid and enforceable.  If either of the Company or the City decides not to enforce a provision of this Agreement, such decision in favor of non-enforcement shall not constitute a complete and full waiver of the right of that person or entity in the future to enforce that provision of the Agreement in the event of any subsequent breach or failure to comply in full with that provision of the Agreement.

21.
Notices.  All notices, certificates or other communications hereunder shall be sufficiently given and shall be deemed given when mailed by certified or registered mail, postage prepaid, addressed as follows:


To the City




To the Company


City of Rock Hill



American Bicycle Association

Attention: City Manager


Attention: BA Anderson

155 Johnston Street



1645 W. Sunrise Blvd.

P.O. Box 11706 



Gilbert, AZ 85233



Rock Hill, SC 
29731-1706
22.
Entire Agreement; Modification.  Except as otherwise provided herein, this Agreement along with the terms set forth in Exhibits, Addendums and the Experience Questionnaire shall constitute the entire and full agreement and understanding between Company and the City, and shall supersede all prior and/or contemporaneous agreements, understandings and discussions between them, written and/or oral, all of which shall be deemed merged into this Agreement and shall be of no further force and effect.  No change, amendment or modification of this Agreement shall be made unless agreed to in writing by other Company and the City.

23.
Terms of this Agreement Controlling.  In the event of any inconsistency or conflict between any term, covenant or condition of this Agreement and any other document pertaining to this Agreement, including but not limited to any IPOs, RFPs, responses to RFPs, bids, letters, memorandums, correspondence or any amendments or modifications thereof (Documents), all terms, covenants and conditions of this Agreement shall in all respects be controlling, and any contrary term, covenant or condition in the Documents, or any amendment or modification thereof, is hereby displaced.

24.
Effective Date.  The Effective Date of this Agreement shall be the latest date of execution below.


IN WITNESS WHEREOF, Company and the City have caused their respective names to be subscribed hereto, all on the date set forth herein below.
CITY OF ROCK HILL


American Bicycle Association
By:
____________________

By:
_______________________
Its
____________________

Its:
_______________________
Date:
____________________

Date:
_______________________

APPENDIX A

· Memberships - As an ABA sanctioned track, participants in ABA sanctioned events are required to purchase an ABA membership. The ABA only charges $45 per member for an annual membership while providing each member with a monthly membership publication, PULL Magazine. ABA also offers a family discount for memberships as well as a discount for riders with both class and cruiser memberships. Families having multiple licensees, only pay $40 for the second family member and $35 for the third and any additional members. Riders who participate in both the 20”(class) and 24” (cruiser) classes receive a discount of $10 on the second membership. By discounting the barrier to entry in the sport of BMX, ABA tracks have a greater chance of attracting new riders. Every ABA full member receives the following:
· Membership Card (Plastic Credit CardStyle)

· Temporary Number Plate & Numbers

· Official Rulebook

· 10 Issues of PULL Magazine

· Name & Points on the ABA website and
PULL Magazine

· Ability to race at any ABA event nationwide

· Secondary Medical Insurance Policy ($3,000 with a $1,000 deductible)

· Additionally, ABA will annually provide 100 free 30 day Temporary Memberships for use by the City of Rock Hill in its discretion. 

· MEMBERSHIP RIDER COSTOne Day FREETrial $25Full $452nd Family Member $403rd or more Family Members $35Cruiser $45Cruiser (w/ 20” membership) $3520” (w/ cruiser membership) $35Pro $70
ABA membership pricing and member benefits are subject to change
· ABA shall provide the ABA New Riders Manual for every new ABA member Track Operator Recruitment- the ABA will procure and foster a volunteer Track Operator and support staff to coordinate with the city to create the local racing program. The ABA staff will work with the city and the volunteers to ensure that the facility usage is maximized daily. New Track Operator Seminar- We will conduct a two-day all-inclusive seminar. This seminar will be conducted locally to maximize the number of Rock Hill Staff members and local BMX volunteers to attend. Lap Top Computer- ABA will provide a lap top computer to be utilized with ABA's MotoMaker Registration system.

· Card Reader- ABA will provide a bar code Card Reader to be utilized with ABA's MotoMaker Registration system.

· Receipt Printer- ABA will provide a receipt printer to be utilized with ABA's MotoMaker Registration system.

· MotoMaker- ABA’s exclusive Windows software, which includes ABA’s MotoMaker support web site and the ability to utilize ABA membership card bar coding with our Rapid Registration System.

· Marketing Co-Op- $1,500 annual co-op for major media track promotions.

· Free Promotional Material- All promotional material available (11 x 17 4-color counter top displays with info flyers, BMXer magazines, full size 4-color flyers, no-limit school handouts, etc.).

· 10 BMX Bikes- ABA will supply 10 bikes for use of new riders, loaners, day camps, birthday parties, etc.

· 15 Helmets- ABA will supply 15 Helmets for use of new riders, loaners, day camps, birthday parties, etc.

APPENDIX B

ABA/USA BMX SUPERCROSS HILL (Built to UCI World Championship Standards)

Cost $185,000.00 (including shipping)
Includes:

20 Year Warranty on Framing

Precision Engineered

Complete Design/Stamped Architectural Drawings

Ramp Panels-Polyester Steel Coated

Dasher Panel Safety System

Custom Branded Colors/Logo’s

Shade Structure

Safety Drop Gate Starting System

Complete Installation

Shipping/Delivery

 ABA/USA BMX Amateur Starting Hill Dirt/Concrete (Alternative Non- World Championship

Standard) – Cost $15,000 (including shipping) – Includes the following: All starting gate components (Gate, ABA Rapid Fire Air Ram, Cartessa AGC-3, ABA Rapid Fire Starting Lights) & complete design and

Construction plans (concrete retaining walls, concrete front, top and back of hill, staging lanes,

shade structure, etc.)
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